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THE PROPOSED NEW MINT AND COINAGE LAW. 


Tue Secretary of the Treasury, in his annual report for the current 
year, says :— 

“T respectfully ask the attention of Congress to the bill prepared 
in this Department and submitted at the last session, and the 
accompanying report relative to the mints and to the coinage 
system of the country. The bill * was prepared with care, and it has 
since been submitted to the criticism of a large number of practical 
and scientific men, whose views have been published by authority 
of Congress.” 

The Report of Joun Jay Knox, Deputy Comptroller of the Cur- 
rency, here referred to, was printed in the July number of the Banx- 
ERS’ MaGAzine, and was transmitted to Congress by the Secretary 
of the Treasury with the following letter :— 


“'TreasuRY DEPARTMENT, April 25, 1870. 
“Srr:—I have the honor to transmit herewith ‘ A bill revising 
the laws relative to the mint, assay offices, and coinage of the United 
States,’ and accompanying report. The bill has been prepared 


* Since the preparation of this article, the proposed bill has passed the Senate 
of the United States, with slight modifications. 
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under the supervision of Joun Jay Knox, deputy Comptroller of 
the Currency, and its passage is recommended i in the form presented, 
It includes, in a condensed form, all the important legislation upon 
the coinage, not now obsolete, since the first mint was established, 
in 1792; and the report gives a concise statement of the various 
amendments proposed to existing laws, and the necessity for the 
change recommended. There has been no revision of the laws per- 
taining to the mint and coinage since 1837, and it is believed that 
the passage of the inclosed bill will conduce gr eatly to the efficiency 
and economy of this important branch of the Government service. 


“Tam, very respectfully, your obedient servant, 


“ Gro. 8. BourweE tt, 
“ Secretary of the Treasury. 
“Hon. Joun SHerMan, 
“ Chairman Finance Committee, Senate of the United States.” 


The new features of the bill were chiefly :— 

The establishment of a Mint Bureau at the Treasury Department, 
which will also have charge of the collection of statistics relative to 
the precious metals; the consolidation of the office of superintendent 
with that of the treasurer, thus abolishing the latter office, and dis- 
connecting the mint entirely from the office of assistant treasurer; 
the repeal of the coinage charge,* and authorizing the exchange of 
unparted for refined bars S53 a ‘reduction in the amount of wast: ge, 
and the tolerance (deviation in weight and fineness) in the manu- 
facture of coin; requiring the token coinage to be of one material 
of uniform value, and to be redeemed under proper regulations when 
issued in excess, and the expense of its manufacture to be paid from 
specific appropriations, and not from the gain arising in its manu- 
facture, as heretofore ; an entire change in the manner of issuing 
the silver (subsidiary) coinage ; discontinuing the coinage of the 
silver dollar; limiting the amount of silver to be used as alloy, so 
as to make the gold coinage of uniform color; the destruction of 
the dies not in use annu: ully ; requiring vouchers to pass between 
the difterent officers of the mint in all transfers of bullion or coin ; 
requiring increased bonds from officers of the mint, and authorizing 


* The English Coinage Act (Section 8) of 1870 provides as follows, relative to 
assay and coinage of gold bullion: ‘“‘ Where any person brings to the mint any gold 
bullion, such bullion shall be assayed and coined, and delivered out to such person, 
without any charge for such assay or coinage, or for waste in coinage; provided that, 
1. If the fineness of the whole of the bullion so brought to the mint is such that it 
eannot be brought tg the standard fineness under this act of the coin to be coined 
thereout, without refining some portion of it, the master of the mint may refuse to 
receive, assay, or coin such bullion, 2. Where the bullion so brought to the mint 
is finer than the standard fineness under this act of the coin to be coined thereout, 
there shall be delivered to the person bringing the same such additional amount of 
coin as is proportionate to such superior fineness. No undue preference shall be 
shown to any person under this section, and every person shall have priority ac- 
cording to the time at which he brought such bullion to the mint for assay or coin- 
age.” —Section 8, English “ coinage act, 1870.” 
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each officer to nominate his subordinate before appointment ; and 
also making it an offense to increase or diminish the weights used in 
the mint. 

The report (Senate Mis. Doc., No. 132, 41st Congress, 2d Ses- 
sion) recommended, in addition, the discontinuance of the troy 
weight, and the substitution of the metrie weights in the mint 
establishments of the United States; and presented four admirable 

tables, prepared by E. B. Extiort, chief clerk of the Bureau of Statis- 
tics, giving in units of both the common and the metric systems, the 
we sights and tolerance of our standard coins of all kinds (gold, silver, 
nickel, and bronze), together with their fineness and the amount at 
which they are received as lawful money; also giving in like units 
like facts pertaining to the provisions of the bill now under consider- 
ation; and also presenting in units of the metric system similar 
facts based on the assumption that the troy system of weights now 
employed in the mint be abolished for the purposes of coinage, the 
metric system taking its place, and that the weight of coins be 
made to harmonize with the units of such system. One of these 
four tables, that which presents the facts pertaining to our existing 
system of coinage, is given at the close of this article. 

The section of the bill authorizing, under proper regulations, the 
exchange of unparted bars for refined bullion, was incorpor: ated in 
an appropriation bill during the last session ‘of Congress. It has 
already been carried into effect in the Branch Mint in San Fran- 
cisco, and the results thus far exhibit a saving of expense and wast- 
age, even greater than was claimed by the friends of the measure. 

Since the adjournment of Congress, and by its direction, a pam- 
phlet of sixty-nine pages (House Ex. Doc., No. 307, 41st Congress 
2d Session,) has been published, containing the correspondence ot 
the department with its officers, and various well-known experts in 
different parts of the country, relative to the bill and report re- 
ferred to. 

In the pamphlet almost every section of the proposed bill is dis- 
cussed by gentlemen thoroughly conversant with the manipulation 
of metals, the manufacture of coinage, the method of keeping mint 
accounts and m: iking returns to the department, and the history 
and relative merits of mint and coinage systems at home and 
abroad, 

The sections in reference to the issuing and counterfeiting of 
coinage, defacing foreign and domestic coins, and for altering the 
weights used in the mint, were revised by the Solicitor of the 
Treasury. 

The sections with reference to the method of making returns to 
the department received the approval of the First Comptroller and 
the First Auditor of the Treasury. The subjects of the abolishment 
of troy weights, of the use of metrical system of weights, the allow- 
ance for w astage, and the deviation in the weight of ‘gold and silver 
coins, the use of alloy, the abrasion of coin, and the prompt redemp- 
tion of the minor coinage, are discussed by various correspondents. ; 
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The melter and refiner of the New York Assay Office suggests 
that there should be but one mint establishment in the country, and 
that at the great bullion centre, New York City, thus saving the 
daily transport ation of bullion from New York to Philadelphia, and 
the return of the coin again to New York, which is a useless 
expense. 


Rosert Patterson, of Philadelphia, who was for many years con- 
nected with the mint, proposes that the official organization of the 
working mints shall be as follows :— 

“1. An officer to’ represent all transactions between the mint and 
the public, with whom all deposits are made, and by whom they 
are paid for; the organ with whom all correspondence and business 
are conducted, and to whom is given all such supervision of the 
operations of the mint as is necessary to its effective working in 
meeting the public demands. This officer is the Superintendent, 
acting also as Treasurer. 

“», An officer on whom is devolved the duty of determining, by 
proper scientific methods, the value of bullion for settlement with 
depositors and the officers. This officer is the : assayer. 

“3, An officer to carry out the metallurgic and mechanical opera- 
tions necessary to furnish bars and coins for the settlements to be 
made by the Superintendents with the depositors. This officer 
assumes the functions heretofore devolved upon the melter and re- 
tiner and the coiner. His title may be melter and coiner. 


“To sum up, it is my opinion -that the mint organization should 
be threefold: 1. An officer to receive and pay for bullion; 2. An 
officer to assay it; 3. An officer to manufacture it. 

“This form of organization appears to be a natural one, and 
likely to facilitate an effective and economical working of the 
establishments. It dispenses with two officers by a consolidation of 
duties. The Superintendent, in addition to the ordinary duties of 
supervision implied by his title, and heretofore devolved upon him 
(or upon the director acting as such), becomes also the fiscal agent 
or treasurer, No sufficient reason can be given in theory, nor 
could any be found in practice, why these duties should not be con- 
solidated.” 


With reference to the issue and redemption of the silver and 
other subsidiary coinage, Mr. Patrrerson says: “The present mint 
laws are express that no silver bullion shall be deposited except that 
purchased by the treasurer, and there is no way provided by which 
individuals can secure silver coin except by bringing gold coin for 
it, and exchanging at par. This plan was "essential to keep silver 
coin on a par with | gold, If the law had been carried out, in letter 
and spirit, we should never have seen the mints used to ‘manufac- 
ture silver coin at all, during the time of depreciated paper currency. 
This coin was nevertheless issued in payment of deposits, becoming 
# nuisance to California and to our Canadian neighbors, and impos- 
ing a useless and unlawful labor upon the mints. In the present 





1871.] Proposed New Mint and Coinage Law, 581 


revision it is hoped that the law is made so plain that it can not be 
misunderstood, It ought never to be forgotten that where a govern- 
ment issues coin—silver, nickel, or copper—at a reduced and artifi- 
cial value, it must contain absolute control of the issues, or deprecia- 
tion and great disorders will be the consequence. To leave to 
individual holders of bullion, in such cases, to glut the market for 
their own benefit, is a fatal error. 

“Tt is the right and duty of Congress to retain the control over 
the expenditures of all government institutions, his it can only 
do through the appropriations, By the present law as to minor 
coinage, as it is construed, all the expenses of that coinage, in wages 
and materials, are deducted from the profits before they are paid 
into the treasury. A large corps of workmen are thus kept em- 
ployed for whom Congress makes no appropriation. The revised 
clause corrects this error, and leaves no room for misapprehension.” 

Mr. Parrerson, though not favoring the repeal of the coinage 
charge, says of the revised bill now before Congress: “I have 
read your report in the North American of to- -day, and can not help 
dropping a line to express the satisfaction it gives me. All the 
points of reform appear to have been reached. “Please send me a 
copy of the bill, also of your report, when officially printed. 

“The department and the country will owe you thanks for the 
intelligent and laborious attention you have given to this business, 
and if the bill should pass, I trust you will find your reward in the 
gratitude of all who have an interest in the effective working of our 
mint establishments.” 

Frankiin PeaAte, of Philadelphia, for many years coiner as well 
as melter and refiner of the Mint of the United States, says that “ the 
duties now performed by the so-called engraver (die-sinker) are 
among the most important in the mint, and should be well con- 
sidered, in relation to the improved condition of mechanical science 
in this day. The highest grade of artistic ability should be made 
subservient to the production and issue of the coins of this republic, 
in which respect it has hitherto been lamentably, if not disgracefully, 
deficient. 

“The representation of an eagle should be omitted on the 
reverse of all the coins. 

“A device emblematic. of Liberty is appropriate, and conse- 
crated by our history and by usage. 

“A head in profile is the most appropriate, because it gives op- 
portunity for the highest grade of artistic and classical ability to 
be employed for the composition of the device and its execution. 


“Full-length figures are inappropriate. The parts are too small 
to permit of expression in the design, and do not permit of sufficient 
depth to ‘come up,’ as it is technically expressed, in striking the 
coin; and they are easier for counterfeit imitations, and more difii- 
cult to detect when counterfeited. 


“ Armorial bearings or devices are to be deprecated; they have 


, 
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all the disadvantages of the last paragraph, and are the relics of 
feudal and effete monarchie# and semi-barbarous times, inappropriate 
to free and enlightened republican government. 

“ Besides the above objections to the conventional eagle (it has 
no prototype in nature) on the reverse of several coins of gold and 
silver, required by law, there are others of grave importance; : 
device on both sides, obverse and rever se, of a coin compels a sacri- 
fice of relief or strength on the obverse or principal side, the metal 
of the blank or planchet being absorbed between them; whereas a 
simple reverse, consisting of the legend ‘ United States of America, 
E’ Pluribus Unum,’ &e., around a wreath in low relief, with the 
denomination of the coin in plain, distinct letters, is more expressive, 
in better taste, and accords with the usage of the most enlightened 
nations, You are respectfully referred, for a full description, to the 
mode and processes of procuring original dies, published im the pro- 
ceedings of American Philosophical Society, February and March, 
1855 (probably in the library ofthe Smithsonian Institution), 

“The Mint of the United States, in Philadelphia, is now in posses- 
sion of improved apparatus for procuring from models, and reducing 
to all sizes and denominations, fac-similes for original dies, and 
there are artists quite capable, under instructions in regard to exi- 
gencies which control the operation of striking coins, to place the 
I'nited States in the front rank of all nations in the artistic, clas- 
sical, and mechanical execution of its coinage.” 


Mr. E. B. Evtiorr, upon the same subject, says, “it is desir- 
able that the weight and fineness of coins be stamped on all coins 
of gold and silver. I would respectfully suggest that the following 
section on this subject be substituted for section 19 of the bill :” 

And be it further enacted, That upon the coins of the United 
States there shall be the following devices and legends: Upon 
one side of each of said coins there shall be, in addition to the 
inscription United States of America , and the date of the coinage, 
an impression emblematic of liberty; and upon the reverse there 
shall be a designation of the value of the coin, a statement of its 
weight and fineness, and such other descriptive inscriptions as the 
Secretary of the Treasury shall hereafter direct. 

Mr. Et.iorr also gives a more perfect account of the origin and 
history of the silver dollar than has ever before appeared. 

“The bill proposes the discontinuance of the silver dollar, and the 
report which accompanies the bill suggests the substitution, for the 
existing standard silver dollar, of a trade-coin of intrinsic value 
equivalent to the Mexican sily er piaster or dollar, 

“Tf the existing standard silver dollar is to be discontinued, and 
a trade-coin of different weight substituted, I would suggest the 
desirableness of conforming to the Spanish- Mexican silver- -pillared 
piaster of 1704, in preference to that authorized by the Spanish law 
of 29th May, 1772, or by the Mexican law of 27 7th November, 1867. 


“The first-mentioned of these coins, that of 1704, contained, as 
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nearly as may be, according to English assays, a weight of pure 
silver equiv alent to 25 grams. The last- mentioned, that of 1867, 
and which is intended to be equivalent to that of 1772, contains of 
pure silver 24.441 grams. The existing silver dollar of the United 
States contains 24.056 grams (7. e., 3714 troy grains) of pure silver. 


“In the year 1704, by proclamation of Queen Anne, based on 
assays at the English mint, the Spanish and Mexican pieces of eight 
(or dollars) were declared ‘to be each of the value of fowr shillings 
and six pence sterling. At this time, and until the year 1816, sixty- 
two shillings could be coined from a troy pound of stand: wd silver, 
130 fine; consequently, the dollar of 4s. 6d. sterling was equiv alent 
in v: alue to 386.71 troy grains, or 25.059 grams of pure silver. Of 
these dollars, there would, of course, be four and four-ninths in a 
pound sterling (silver st: ind: ard). The sterling par of exchange, 
from that time to the present day, has been one pound sterling, 
equal to four dollars and four-ninths of a dollar, although silver has 
ceased to be a standard in Great Britain, and has pr: actically ceased 
to be a standard in the United States, gold taking its place. This 
dollar, divided into six shillings, became thenceforth the standard of 
lawful money in the American colonies of Great Britain. 


“ By act of the Congress of the Confederation , passed 8th August, 
1786, and by the ordinance of 16th October, 1786, a silver dollar 
was established as a unit of account, although not coined, contain- 
ing of pure silver 375.64 troy grains (or 24.338 grams), the metal 
being of 14 fineness. This unit differed—as has been cle: urly pointed 
out by John Quincy Adams in his able report as Secretary of State 
in 1821, on “ weights and measures ”—from the true dollar of 1704, 
as defined by the proclamation of Queen Anne, by a deduction of 
two per cent. for estimated wastage in coining, and by assuming 
the fineness of the metal to be 14, whereas the fineness of standard 
British silver was then, as now, +3}. 

“The law of 2d April, 1792, of the new Congress, which estab- 
lished the mint of the United States, also fixed the contents of pure 
silver in the standard silver dollar at 371} grains (or 24.056 grams), 
a reduction of 4 per cent. from the st: indard established by proclama- 
tion in 1704, and a reduction of 14 per cent. from the dollar pre- 
scribed in 1786 by the Congress of the Confederation. 


“This dollar (unlike the preceding) is not based on the Spanish- 
Mexican dollar of 1704, but on the later Spanish-Mexican dollar of 
1772; from which it was derived by weighing a large number of 
such coins as were found in actual circulation, and which had been 
reduced, by abrasion, to a weight nearly 1.6 per cent. below the 
standard at which they were issued from the Mexican mint. 

“The weight of pure silver in the dollar has continued un- 
changed from that time to the present, although the standard weight 


of the coin itself, reduced by a withdrawal of 34 grains of alloy, has 
been somewhat diminished. 


“Tt appears, therefore, that the existing silver dollar, although 
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professedly based on the Spanish or Mexican silver dollar, does not 
fairly represent any coin ever issued from those mints; that it is 
merely a representative of the average of certain abraded Spanish- 
Mexican coins. 


“The coins most in demand for Oriental commerce were for many 
years the pillared Spanish-Mexiean piasters ; and such was their pop- 
ularity that they continued to be preferred long after their intrinsic 
value had been considerably reduced by wear in use. The restora- 
tion, as a trade-coin, of a silver dollar, approximating to the old 
standard, to wit: one containing 25 grams of pure silver, and of some 
approved rate of fineness, say ,%;, is a subject which would seem to 
demand favorable consideration. 


“It may be well here to call attention to the fact that the French 
silver coin of five francs contains, of standard silver ;%, fine, just 25 
grams, which also is the weight proposed for two half-dollars of the 
token or subsidiary coinage of the United States, in case that a metric 
coinage is adopted. (See Table III., pp. 30 and 31, Appendix to 
Report on the Mint and Coinage Bill.) The intrinsic value of a 
dollar of the proposed subsidiary coinage would, therefore, be less 
by just one-tenth than that of the commercial.silver coin here pro- 
posed.” 

Hon. J. Ross SNowDEN, late director of the mint at Philadelphia, 
says :— 

“ While I present these views, I am of opinion that it would be 
advantageous to the public service to establish, at the seat of govern- 
ment, a bureau for the transaction of business relating to the minting 
establishments of the United States, and for the settlement and ad- 
justment of the accounts of these institutions. 

“The law, as it now stands, requires the treasurer of the mint and 
the treasurers of the branches to present quarter-yearly to the Trea- 
sury Department an account of the receipts and disbursements, and 
of the transactions in bullion and coins, both with the accounting 
officers and the depositors. It is well known that these accounts 
have not annually received an intelligent examination at Washington. 
They have been examined by clerks who have little knowledge of 
the accounts peculiar to these institutions. I may here state that 
although the profits on the coinage of the mint were reguiarly re- 
ported every year, yet for several years the fact was not noticed at 
the department that large sums of money were reported which were 
stibject to its draft in like manner as other sums of money placed to 
the credit of the government.” 


He is also in favor of the abolition of the coinage charge. 


* Gold coins being the only metallic money of the United States, and 
a standard of value, it is, in my judgment, Inexpedient to authorize 
a charge upon such coinage. It reduces pro tanto the mint price of 
bullion below its market value. Where there is no charge for coin- 
age, the mint price is the same as the value of the metal when coined. 
It is to be noted that, under our present laws, there is a coinage 
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charge, and it will be observed, by reference to the tables of the 
value of foreign coins annexed to the annual reports of the director 
of the mint, that there are two values stated: 1. The value of the 
coins as compared with the legal content. or amount of fine gold in 
the coins of the United States. 2. The mint value of such fore eign 
coins, after the deduction of the coinage charge, namely, the one- 
half of one per cent. There is a similar. “double valuation of all bul- 
lion brought to the mint for coinage. The abrogation of a coinage 
charge would rid us from the incongruity of giving two different 
values to foreign coins and uncoined bullion; and under some cir- 
cumstances, connected with our commerce and exchange with foreign 
nations, it would have a tendency to increase our gold coinage. On 
the other hand, if the market value is greater than the mint price, 
our coinage receipts must be diminished. And just here I make the 
general remark, applicable to all coinage, that it is a weak invention 
to attempt to make money with a less quantity of metal than that 
metal is worth in the markets of the civilized world.” 

All the officers of the Branch Mint of San Francisco are in favor 
of a repeal of the coinage charge. They say :— 

“Tt will be observed that the officers of this branch are of the 
opinion that the seigniorage or coinage charge ought to be entirely 
repealed without reducing the weight of the coins; and further, that 
in the thirty-fourth section of the proposed law, they (with the ex- 
ception of the treasurer) venture with great deference to recommend 
(on the suggestion of the able and experienced assayer of this 
br anch) that the entire charge for refining bullion deposited for 
coinage be abolished; or, in other words, that the government con- 
fer upon the mining interests of the country the benefit of a free 
mint. Some of the general reasons for this recommendation may be 
briefly stated as follows :— 

“1. It is believed that the policy of our government should tend 
to the retention of American bullion at home rather than allow the 
difference between the mint charges of our own and foreign coun- 
tries to operate as a premium to encourage its shipment abroad. 

“2. That such a modification of the law would to some extent 
stimulate mining enterprise, encourage an important but poorly- 
paid branch of ‘industry, and increase our annual product of the 
precious metals. 

“3. That this charge, by raising the mint value of bullion above 
its market value for shipment, would increase our coinage, swell the 
volume of specie in circulation, stimulate the exporting of other 
commodities than gold and silver, to adjust balances of trade, and 
in some slight degree facilitate the resumption of specie pay ments. 

“4, The entire cost of refining the total bullion product of the 
country, say thirty- six millions, would not exceed $200,000, and we 
hazard the opinion that the advantages to be derived would many 
times exceed that sum.” 

The superintendent thinks the workmen should be appointed by 
the chief officer of the mint, but says: 
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“Tn all other respects I am greatly pleased with the bill, and be- 
lieve that its passage would greatly conduce to correctness, efficiency, 
and etonomy in the mint service. Owing to the peculiar nature of 
the subject, it is my opinion that it would be difficult, if not impos- 
sible, to present a less objectionable bill to Congress, and I think 
that the confusion of the present mint laws, as well as the patent 
necessity of the proposed reforms, should secure the early passage 
of the bill.” 

Hon. Grorce Eysrer, Treasurer of the Mint at Philadelphia, 
favors the establishment of a Mint Bureau at Washington, and the 
consolidation of the office of treasurer with that. of superintendent. 
He says :— 

“It would seem that the office of treasurer of the mint might 
be abolished altogether, and the duties of that position devolved 
upon the superintendent. This might make necessary the creation 
of a system of checks to meet the new order of things; but that 
could be done without difficulty. Each operative officer, for in- 
stance, might be required to approve all vouchers for purchases for 
his own department, or one might be authorized to approve for all. 
It might be made the duty of the assayer to approve the calculation 
upon which payment for each deposit of bullion is made. These 
are probably all the checks that a proper caution would suggest.” 


A former officer of the mint says, in reference to the minor 
coinage :— 

“Tam clearly and decidedly of opinion that all the heterogeneous 
coinage of cents and their multiples, made of silver, alloys of silver, 
copper, and nickel, should cease, and nothing but cents should be 
made of bronze of the usual proportions of copper and tin as the 
best in all respects of the known alloys; it is, however, probable 
that the time will come—it may not be far distant—when the prog- 
ress of metallurgical skill will authorize the use of aluminum alloyed 
with copper for the purpose of minor coinage.” 

An interesting letter from A. Lounon Snowpen, Esq., chief 
coiner of the mint, on the important subjects of tolerance and wast- 
age is also given. 

There is also given a letter from Dr. Brews. F. Cratc, Chemist 
of the Surgeon-General’s Office, on the subject of the use of weights 
and balances in the delicate operations of the mint. 


Hon. H. R. Lrypermay, late Director of the Mint, Philadelphia, 
recommends a uniform minor coinage of nickel-copper. He says :— 


“ Section 35 provides for the coinage of a one-cent piece of the 
same alloy as the present three and five-cent copper-nickel coin, and 
discontinues the issue of the present one and two cent bronze coins. 
A bill containing similar provisions was reported by the committee 
on coinage, weights, and measures, and passed the House of Repre- 
sentatives toward the close of the last session of Congress, but was 
not acted on by the Senate. As to the propriety of discontinuing 
the issue of the two-cent bronze pieces, 1 suppose there will be but 
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little difference of opinion. The substitution of a copper-nickel one- 
cent piece for the bronze coin of the same denomination, will be 
objected to on the ground that the latter is more easily m: wnufactured 
than the former. While admitting the fact that the alloy composed 
of copper, tin, and zine, usually termed ‘bronze,’ is more malle- 
able than the copper-nickel alloy, experiments made at the mint 
prove that the manufacture of a copper-nickel cent, such as you pro- 
pose, is entirely practicable; moreover, it may be stated that the 
more difficult the alloy is to manipulate, the less liability there is to 
have counterfeiting of the coins made therefrom suec essfully carried 
on. In this respect the argument is decidedly in favor of the cop- 
per-nickel piece. It is proper to add that experience shows copper- 
nickel coin to be no more liable to counterfeiting than the existing 
silver coins, 


“There are objections to manipulating in the mint, at the same 
time, the two different alloys now used for the minor or base coin- 
age, and one or the other should be discontinued, and the issue 
hereafter be of one alloy only. Under all the circumstances, in relation 
to the various issues, and the amount of the different denominations in 
circulation, with which you are familiar, I think that the coinage of 
the bronze pieces had better be discontinued and the issue of a cop- 
per-nickel cent authorized. 


~ “The system of exchange and redemption of the minor coinage 

prescribed in section 39 is clearly proper, and required to protect 
the public against the evils of a redundant issue. The amount of 
base coins issued since the suspension of specie payments is without 
a precedent, and in some parts of the country these coins have neces- 
sarily become redundant. Surely a just public policy will dictate 
some measure of relief for the people i in this respect. The amount 
that will be presented for redemption will be small in comparison 
with the large gains paid into the treasury arising from their 
issue.” 


In reference to the abrasion of coin, he says :— 


“ Section 25 has evidently been inserted for the purpose of calling 
forth an expression of opinion on a subject which has not hitherto 
received much attention in this country, viz., the protection of the 
public against the circulation of gold coin worn by natural abrasion 
to such an extent as to no longer be, in fact, a legal tender for their 
nominal value. In the place of the section referred to, it would be 
better to insert one providing that all gold coins reduced below a 
certain weight shall no longer be a legal tender, except at their 
actual weight. The effect of such a provision would be to drive all 
light and defaced coins to the melting-pot, and keep in circulation 
coins corresponding closely to their legal weight.* 


* Section 4, of the English coinage act, 1870. provides that “‘a tender of payment 
of money, if made in coins which have been issued by the mint in accordance with 
the provisions of this act, and have not been called in by any proclamation made in 
pursuance of this act, and have not become diminished in weight by wear or other- 
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Mr. F. O. Frencu, of Boston, presents valuable information in 
reference to the same subject and the usage at the custom-house in 
Boston. 


“The usage at the custom-house, I believe, is to receive coin by 
tale, but parcels of $5,000 in eagles and double- eagles, or of $1,000 
in smaller coin, which fall below the customary deficiency from 
standard weight, are submitted to a careful examination of individual 
pieces, and such as do not pass the test of ALLENDER’s gold coin scale 
(ps stent of November 27, 1855), and which is approximativ e, are 
rejected. 

“ At the sub-treasury single pieces are not rejected unless imper- 
fect (punched, soldered for jewelry, ete.) or subjected to vicious 
process. The "deviation below the standard there expected, in par- 
cels of coin, is not beyond 


“ Five pennyweights, in $5,000, double-eagles. 
Fifteen penny weights, in $5,000, eagles. 
Five pennyweights, in $1,000, one-half eagles. 
‘ive pennyweights, in $1,000, one-quarter eagles, 
F yweights, 000, one-q g 
‘ive pennyweights, in $999, three dollar pieces. 
I penny weights, in $999, tl lollar } 
‘ive pennyweights, in $ one dollar pieces. 
I yweights, in $1,000, lollar pieces 
“ But the authority for this expected deviation, other than tradi- 
tion, was not stated. In practice, lam further informed that the 
yarcels of $5 in eagles are frequently deficient as much as 
I ls of $5,000 gl frequently deficient l 18 


penny weights, those of $1,000 in quarter-eagles 6 to 7 penny weights, 
while parcels of double-eagles, half-eagles, three and one dollar 
pieces come within the limit with great constancy. 

“The increased deficiency in the coins mentioned indicates the 
necessity of some redemption of light coins, to prevent even greater 


deviations.” 


Hon, Cuas. J. Foucrer, Assistant Treasurer of the United States 


wise so as to be of less weight than’ the current weight, that is to say, than the 
weight (if any) specified as the least current weight in the first schedule to this act, 
or less than such weight as may be declared by any proclamation made in pursu- 
ance of this act, shall be a legal tender—in the case of gold coins for a payment of 
any amount; in the case of silver coins for a payment of an amount not exceeding 
forty shillings, but for no greater amount; in the case of bronze coins fora payment 
of an amount not exceeding one shilling, but for no greater amount. Nothing in 
this act shall prevent any paper currency which under any act or otherwise, is a 
legal tender, from being a legal tender. 

The schedule to which reference is made in this section limits the abrasion in the 
sovereign to 0.774 grains, or about three (2.998) cents of our gold standard, which 
is equivalent in the sovereign and half-sovereign also to about five-eighths (0.625) of 
one per cent. 

The French mint laws limit the abrasion within which their gold coins may be re- 
ceived as a legal tender to seven-tenths of one percent. The twenty-franc piece is 
worth $3.859 in our currency, and the limit of wear allowed on this piece is, therefore, 
two and seven-tenth (2.702) cents of our gold standard. 

Russia, Spain, and the states constituting the German Coin Union, also have 
laws relative to allowance for abrasion. 
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in New York, furnishes the following facts in reference to the diminu- 
tion of value of coin by abrasion. 


“The usage of the custom-house at Boston, as set forth in the let- 
ter of Messrs. Foorr & Frencn, does not prevail at this office. It has, 
as I learn, ever been the custom of this office, it is now its custom, 
to receive all United States coin by count alone; in no case reject- 
ing any, however light, if the diminution is the result of natural 
wear and use alone in circulating as a medium. Standard weights 
have never been used to confirm amounts. 


“This forenoon a test was applied to certain quantities of coin 
taken hap-hazard from that coming to the office in the ordinary flow 
of daily business, with the following result :— 


$5,000, gold dollars, twenty-five penny weights short. 
$5,000, quarter-eagles, twenty-five pennyweights short. 
$5,000, half-eagles, twenty-three to twenty-seven pennyweights 
short. 
$5,000, eagles, eighteen to twenty-one pennyweights short. 
$5,000, double eagles, ten to twelve pennyweights short. 


“Tt has always been perceptible to the persons in the coin-room 
of this office that the coin of the country was much decreased in 
weight by the attrition of circulation; but no piece has ever been 
rejected when the loss has resulted from honest handling. 


“T can give no further statement than this as to the experience of 
this oftice in this particular, for the reason that tlie attention of 
clerks has never been especially directed to this point, they taking 
by count entirely. The desire of the business community for the 
larger coins, when coin is taken from us for foreign shipment, is 
based upon this well-known fact, that coin does suffer in the hand- 
ling, and that the smaller in value the greater the proportionate 
diminution.” 


Hon. Grorce Harnrneron, who was Assistant Secretary of the 
Treasury under Chief Justice Chase, writes the following letter in 
reference to the necessity of the revision of the mint and coinage law. 
He says :— 

“ There is no branch of the Treasury Department that has been 
so neglected as that of which your report treats, and none that so 
seriously requires revision; it was a want well known during the 
rebellion; but one that could not be attended to during that time, 
There is, in fact, no system as such, and no proper responsibility. 
Efforts have heretofore been made to effect reform; but they have 
been partial and unsatisfactory. 


“ The obstacles to satisfactory legislation have been two-fold : First, 
that every attempt at investigation has been partial and superficial, 
manifest upon its face, and consequently has failed to convince Con- 
gress of any real necessity for remedial legislation; secondly, the 
animus of such investigations has not unfrequently been to ingraft 
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upon the system some idiosyncrasy of the author, which, not being 
responsive to the needs of the service, received no support from the 
intelligent expert; and hence failure. 


“ Your report, I am glad to see, treats the subject in the broadest 
and most comprehensive manner, and your desire to improve the 
system is demonstrated by your calling to your aid those most 
familiar with its defects and most competent to suggest the proper 
remedy. Parrerson, Peace, and SNowpeEn I personally know are 
practically as well as theoretically familiar with the whole subject. 
A cursory examination of the bill is sufficient to commend it to any 
one at all conversant with mint affairs; its careful perusal demon- 
strates unmistakably the care and research with which the bill has 
been framed, and which, if enacted into law, will give to our mint 
establishment that unity so necessary to its advantageous and 
economical administration, and place it upon a par with those of the 
most advanced nations. I speak, as you are aware, from official 
knowledge of the disjointed condition of this most important branch 
of our service, to which I have given no little thought, and I can not 
refrain from expressing to you the pleasure with which I perused 
your intelligent report and the provisions of the bill intended to 
give your views eftect.” 


Dr. M. F. Bonzano, for many years an officer of the branch mint 


of New Orleans, says :— 
® ag ~ 
“ New Orveans, June 1, 1870. 


“Tam much pleased to perceive that you propose to introduce the 
metric system of weights into the new bill, a step in advance which 
can not fail to meet the approbation of those charged with the re- 
sponsible duties of conducting the operations of the mint, and of 
the public at large. 


“The establishment of a Mint Bureau has become an undeniable 
necessity, since the operations of the mint cover so large a field. 
The old system has, in truth, worked well enough with only one or 
two branch mints of insignificant business, but with the constant 
increase of production of precious metals, a corresponding increase 
of the importance and business of the mint and its branches, and the 
inevitable distribution of these branches to the very extreme limits 
of the country, the necessity of having the general business of the 
mint and coiage under an officer near the other bureaus of the 
treasury, and in constant communication with the secretary, should, 
I think, be readily appreciated by those familiar with the transactions 
of the mint. 


“The provisions of the bill in relation to wastage, tolerance, etc., 
are based upon the practice of the best minting establishments of 
the civilized world and our own experience. They are fair and just, 
and competent mint officers will find no difficulty in complying with 
them. 
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“ Viewing the bill as a whole, I am of opinion that it will be found 
a great improvement on the old. law s, and will stand for a long 
series of years before the necessity of any change will arise. 


“The thanks of every one capable of appreciating the importance 
of the subject of your report will certainly be your reward for the 
minute, thorough, and exhaustive examination you have given to this 
important matter, and the direct and fair manner in which you have 
dealt with the deficiencies of the old laws, which experience has 
shown were no longer adequate to maintain the mint establishment 
of the United States at the same high standard of excellence as in 
some other countries, and of sufficiently protecting the interests of 
the government.” 


Hon. W. E. Cuanvier, late Assistant Secretary of the Treasury 
says :— 


“The necessity of a revision of the mint laws has been apparent 
to every one connected of late years with the Treasury Department. 
The work has been admirably performed by you. You have happily 
secured and availed yourself of the suggestions of others, while im- 
pressing upon the codification that unity and completeness which 
can only result from the operations of one thoroughly-informed 
mind. Ifthe law is enacted it will result most beneficially. 


“The abolition of the coinage charge, and the adoption of the 
metrical system, with a view to an international system of coinage, 
are so clearly apparent that I can not believe that Congress will delay 
action much longer. 


“Tam much pleased with your report as a compendious state- 
ment of useful information connected with the coinage system. The 
table on page 26, showing the weight, fineness, and tolerance of all 
the United States coins, “together “with the amount in which such 
coins are legal tender, is "especially v aluable. I believe the very best 
results will follow from your work.” 


The English Government has, during the past year, revised 
its mint laws, bringing together various orders in council, proclama- 
tions, regulations, and acts of Parliament which have heretofore 
existed in a scattered form, introducing important reforms. 


Similar legislation is now proposed in this country; and the 
pamphlet from which these extracts have been taken, show with 
what care the proposed bill * has been drawn, and furnishes rare 
material for the intelligent consideration and final passage of a con- 
cise, comprehensive, and judicious code of mint laws. 


* Since the preparatiou of this article, the bill has passed the Senate with slight 
modifications. 
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Law of Bills 5 Exchange. 


THE LAW OF BILLS OF EXCITANGE. 


The Liabilities and Legal Duties of Notaries Public—Law of 
Demand and Notice—Important Decision. 


THE ComMMERCIAL an or Kentucky against Varnum. 


Is a bill drawn in one State upon another foreign or inland? 
2, Can evidence be received to show that bills drawn inter-States 
have been always treated in New York City as inland bills? 3, Is 
the annexation of a certificate, or a note on the bill, immediately or 
svon after demand, essential in order to make the demand of a 
notary a notarial act? 4, Must foreign bills be presented by notary ? 
5. Is the notary or the bank which employed him primarily liable 


Jor any defect of protest to the owner of the paper? 6. Does the 


New York statute rendering notaries liable for any misconduct to 
the parties injured thereby, apply to cases where there was no intent 
to do wrong, and where the notary followed the construction of the 
law and the practice generally in use ? 

In 1860, BarkespALE & Co. of St. Louis, Missouri, drew a bill of 
exchange, dated at that place, on the Park Bank at New York for 
$10,000, payable four months after date, to the order of J. H. Darsy, 
who indorsed it. It was sent by the holders, the Commercial 
Bank, from Paducah to the Metropolitan Bank at New York for 
collection, and placed by that bank when due, with some sixty 
others, in the hands of Varnum, who was the notary of the bank, 
for presentation, and, if necessary, protest. 

Varnvm gave the bill to his partner, Turney, who was also a 
notary, and who duly presented it, and made a note of that fact, 
signed ‘by his initials, in a register bearing the name of Varnum, but 
which was also the register of Turney. All the forms in the book 
were printed in the name of Varnum; but, on the first page, was a 
certificate constituting it the register of Turney also, and signed by 
the latter as Notary Public, in which the initials were explained to 
signity that he presented the paper. Turney had a similar book, in 
the beginning ot which there was a similar certificate signed by 
VaRNuM as notary. A larger part of the entries in each book were 
of the paper presented by the notary whose name was printed in 
the forms. One of the notaries usually superintended the business 
of each day, and on that day made use of the book bearing his 
initials; but if the other notary made any presentations they were 
noted i in the manner before indicated in the same book, for conve- 
nience of reference. The notary who superintended, attached 
his own certificate to all the paper, which certificate was regarded 
as a means of identifying the paper, as, in case of suit, ev idence as to 
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sending notices was almost invariably taken under commission, and 
new certificates were then given by the notary who made the 
demand. In this way it happened that the bill in question went 
back with a certificate stating that it had been presented and pro- 
tested by Varnum. 


. 

In 1861 suit was brought at St. Louis against the drawers and 
indorser, and, while that suit was pending, “and before its trial, a 
commission was executed in New York, in which both Varnum and 
TuRNEY were examined, and the foregoing facts were proved. 

At the same time, or soon after, TuRNEY made his certificate of 
protest, in due form, and delivered it to the plaintiff's 8 attorney, so 
that when the case came to trial, there was the certificate of TuRNEY 
the notary who made the demand; but there was also the certificate 
of VarnuM, the presence of which was explained by the testimony. 

There was no question about the validity of Varnum’s action in 
sending notice of protest. He mailed one to the drawers at St. 
Louis, and inclosed one for Dar BY, the indorser, to the Commercial 
Bank at Paducah, the plaintiffs ; but there was no proof that the 
Paducah Bank duly forwarded this notice to the only responsible 
party. On the contrary, the evidence of Darby, taken by the plain- 
tiffs, showed that he received the notice from Paducah, nearly a 
month after it was d: ated, not by mail, but through BarKESDALE & 
Co., the drawers. 

He further testified that the Paducah Bank, afterward, before 
the suit, endeavored to cure the consequences of their own laches by 
getting him to acknowledge his own liability. He was a lawyer, 
and told their agent “that he was not liable, and that they knew it.” 

So that it would seem that, even if thave had been no question 
about the validity of the demand, the plaintiffs would still have been 
beaten as to the indorser for want of notice to him; and on the 
trial at New York, the counsel charged that the plaintiffs, since the 
indorser had a pertect defence on the merits, sought to be beaten 
on technical ground, which would enable them to sue the notary. 
No notice was taken by the Courts at New York of this evidence, 
which would appear to have had some bearing upon the question of 
damages. <As it is,the notary is called upon to pay an amount 
which could, apparently, never have been collected from the in- 
dorser for want of notice by plaintiffs. We find nothing in the 
plaintiffs’ points except an assertion that it could have been re- 
covered, but presume it would be argued, in reply, that it was not 
necessary for the plaintiffs to show that their claim against the 
indorser was good, so long as it was evident that they “could not 
recover for want of proper demand. In other words, the validity of 
their claim against the indorser is to be assumed. But the mere 
fact of indorsement gives no right of action against an indorser. 
His contract is conditional, first upon presentment, and second upon 
notice, and both facts must be averred in a complaint or declaration 
against him (ConKLIN vs. GANDELL, 1 Keyes, N. Y. R. 228). Evi- 
dénce was taken in this case to show that the indorser was a man 
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of wealth, in order to prove that they had sustained damages to the 
amount of the note; but to what purpose was this, if the plaintiffs 
did not also show that they had taken all necessary steps to fix his 
liability ? 

The case against BarkespaLE & Co. and Darpy will be found re- 
ported in 36, Missouri Reports, page 563. The Court held that the bill 
was to be considered asa foreign bill, concerning which class of bills 
the court say that the rule was “too well settled to admit of question, 
that there must bea protest by a Notary Public, and that so essential 
is the production of a protest in all cases, that this evidence of demand 
and refusal can not be dispensed with or supplied by other evidence of 
the same facts, as may be done in the case of inland bills. It was 
equally well established that the presentment and demand must be in 
person by the same notary who protests the bill. Here two notaries 
were in partnership in general business, and one undertook to present 
the bill, and the other to draw up protest. They were both notaries ; 
but, as such, they were distinct public officers, and there could be no 
partnership in such matters. No law or custom was proved to have 
existed in the State of New York which changes the general rule of 
the law merchant on this subject. It must follow that the protest 
made by Varnum can have no validity, nor would that made by 
TURNEY any more avail, since it seemed to be established, by the 
general current of authority, that the protest must’ be made on the 
same day with the presentment and demand; though a noting on 
the protest on the bill itself may be regarded as an incipient protest, 
a preliminary protest, which may be completed afterward in form. 
It would appear that he did not make the demand for the purpose 
of protesting the bill himself, but as the agent of his partner, the 
other notary. He neither protested the bill nor noted it for pro- 
test at the time, and his drawing up the protest long afterward 
must be regarded as having no basis of contemporaneous fact, or pre- 
sent authority, and as being entirely void. 

Defeated thus in Missouri, the Commercial Bank sued VarnuM at 
New York, where the case was tried in 1868, at Special Term, before 
Meu, J. sand i in 1870, at General Term, on appeal, before INGRAHAM 
and Carpozo, Justices. In both C ourts, judgment was given 
against Varnum. Whether it will go to the Court of Appeals we 
do not know; but the interest w hich the ease has excited among no- 
taries, and the profession generally, warrants us in presenting a some- 
what extended notice of the points presented on both sides. 

Ist. Was this a foreign bill? 

Elaborate arguments were urged before Justice MULLIN on this 
point, but the Judge thought that, if that could be said to be an 
open question in New York, it must be settled by the Court of 
Appeals. He said :— 

“A Judge, sitting at Circuit, should not assume to overrule the 
great number of cases which declare a bill drawn in one State of the 
Union upon a person residing in another State, a foreign bill.” 
Judge Carvozo, who gave the opinion at General Term, also decided 
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it to be a foreign bill, and apparently mistook an admission for the 
sake of argument on another branch of the ¢ ase, made by defendant’s 
counsel, as a concession of the whole of this question, which was very 
far from being the case in the printed points and argument now be- 
fore us. In fact, we learn that the counsel’s ar eument was cut short 
by the hour- rule just as he was about to enter on this question, It 
will be seen that in the Supreme Court of Missouri, and in both the 
New York Courts, this question was considered as so far settled by 
precedents as to admit of no question. 


Is this so? Ifso, then a very large number of respectable law- 
yers and notaries have been laboring under a great delusion for 
many years past. The Court in Missouri say, “no law or custom 
was proved to have existed in the State of New Y ork which changed 
the general rule of the law merchant on this subject.” 


That it was not proved was no fault of the defendant, for it ap- 
pears that he notified the plaintiffs’ attorneys that he would prove 
such a custom, if a commission should be issued; and, afterward, 
on the New York trial, he produced this evidence, which was taken 
subject to the ruling of the Court as to its admissibility. 

Five notaries testified to an experience of from eighteen to thirty 
years as notaries of prominent banks, during which, and previous 
service as law-clerks, they had become extensively acquainted with 
the usage among notaries. That usage was to treat bills drawn 
from one State upon another as inland bills. 

We shall hereafter advert to the reasons given for not receiving 
this testimony ; but allnde to it here for the purpose of asking how 
it was possible that so many business men and lawyers, who were 
daily incurring great risks, should have so strangely mistaken the 
law merchant if it was so clearly settled, as the opinions given in 
this case would lead us to suppose? Perhaps an answer in part is 
to be found in the following extract from the deposition of Mr. 
Ropcers, the oldest, in respect to experience, of all. 

Q. What would you calla bill drawn in Kentucky upon this 
city ? 

«i, An inland bill. 

Q. Have you ever looked into the law upon this subject ? 

A, I have found no decisions to the contrary in the decisions of 
our State. 

Q. Could you give me an authority that has so decided in this 
State ? 

A. No, sir. 

@. Any elementary work where that rule is laid down ? 

A, Brooke upon the Office of the Notary. An English work, 
published in 1848, 

BROOKE says at page 59 :— 


“ Bills are called foreign when drawn by a merchant or other per- 
son residing abroad upon “another in England, or drawn in but pay- 





1871.] Law of Bills of Exchange. 597 


able out of Great Britain, and bills drawn in Scotland or Ireland 
upon England are in most respects considered as foreign bills, but are 
not exempted from stamp duties; and they are called inland when 
drawn in or dated in any place in England, Wales, or the town of 
Berwick-upon-T weed, and also payable here, or, w hen drawn in Scot 
land and Ireland, upon places within reach of them respectively.” 


The cases which support the italics were cited by the plaintiffs as 
if they were conclusive in favor of his view. 


Brook, it will be observed, qualifies his assertion above by say- 
ing “in most respects,” but does not distinctly say in what respects, 
other than the stamp. Foreign bills do not require a stamp; and 
Brooke goes on to say, “a bill drawn in England, payable to the or- 
der of the drawer in London upon a merchant abroad, and accepted 
by him, payable in London, is held to require a stamp as an inland 
bill; > and Lord ABINGER, ©. B., in answer to a remark of the plain- 
tiffs’ counsel, that the stamp act was silent as to the meaning of the 
term inland bill, said: “It defines it by saying what a foreign bill 
is, and all others are to be taken to be inland bills.” And, per BoLLANp 
B., “ An inland bill is a bill drawn in and payable in Great Britain.” 
In another place we shall refer to Brooxke’s testimony upon the mode 
of presenting bills. 


Although it must be admitted that our courts and elementary 
writers have generally acquiesced in the conclusion that these are 
foreign bills—it will be observed that in few cases, except that in 2d 
Perers, hereafter adverted to, has the question been actually discuss- 
ed. The authorities cited in the note to 3d Krn1’s Commentari ies, 
p. 94, give all the decisions in favor of this view; but the remarks 
in Srory on Bills, 23, show that the question has not been considered 
as free from doubt. 

The reasons assigned by Srory are not conclusive, as he does not 
advert to the fact that there is a common tribunal opened to all cit- 
izens of different States, viz., the United States Court; and where 
suits are brought in State courts, the parties have in general the priv- 
ilege of securing the testimony of witnesses in other States where 
laws exist compelling them to attend before a commissioner. That 
is certainly the case in N. Y., 3 R.S., 5th ed., p. 680. The learned 
author himself says, in 2d Perers, 179, that a bill drawn in one State 
upon persons resident in another would seem to constitute some inter- 
mediate case, between a bill that was foreign and one that was inland. 

It has been held that it is a rational presumption that the asso- 
ciates in every corporation are citizens of the State in which it is 
domiciled. (RxemineTon vs, TowNSEND, 7 WEND., 279.) 


After long struggles to avoid it, the Supreme Court of the United 
States has been constrained to adopt the rule that, in determining 
its right to take jurisdiction of controversies between parties, on the 
ground of domicil in different States, this presumption is incontro- 
vertible. (Ohio & Miss. R. R. Co. vs. WuHEErsr, 1 Brack, U.S. R., 
286, 296, 297.) 
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The Constitution of the United States declares that the citizens 
of each State shall be entitled to all privileges and immunities of 
citizens in the several States. 

How is this to be reconciled with the idea that the States are 
foreign to each other ? 

Again, the Constitution declares that full faith and credit shall be 
given in each State to the public acts, records, and judicial proceed- 
ings of every other State. 

These are certainly important points of distinction between the 
relation of our States to each other and to European Governments ; 
and the reason why so little regard has been paid to them by our 
courts in touching upon this subject, as well as the correct view, is 
well given in the following extract from an Opinion of CHARLES 
O’Conor, Esq., on this langu: age of “foreign,” as used in reference 
to corporations chartered by sister States. 


“Tn adopting as independent States the jurisprudence of the 
mother country, we have, in general, found it necessary to incor- 
porate into our legal language not only the old rules and distine- 
tions, but to express them in pre-existing formula. Hence, when 
applying some borrowed maxim or practice to transactions perforim- 
ed, or corporations existing in a sister State, our judges often call 
them foreign, but it is quite obvious that this word when so applied 
must be understood in a very limited sense. Modern civilization is 
cosmopolitan in its tendencies. It aims to unite all mankind in one 
great family, obserying a like social order, and animated by a com- 
mon charity. Commerce is its great servitor to this end, and juris- 
prudence is the foster-parent of commerce. In despite of the numer- 
ous geographical lines which political necessity employs to uphold 
political power, the immunity formerly extorted from fear by the ex- 
clamation Romanus swn has given place throughout Christendom 
to a firmer protection afforded ‘by the rules of comity. (Bonverr’s 
Universal Public Law, 151 to 155.) When this mere offspring of 
commercial intercourse, fostered by judicial wisdom, has accom- 
plished so much for social unity between nations absolutely foreign, 
which claim a difference of origin, and therefore cherish an intense 
spirit of jealous rivalry, which ‘differ in language and w idely differ 
in manners and modes of life, surely a people “essentially alike in 
origin, life, manners, and language, and united under a common po- 
litical "head, ought to exhibit a much further advance in the same 
beneficent direction. The ar rangement by which, for the preserva- 
tion of our liberties, two governments, the State and the Federal, 
are placed in their ‘existing mutual relations , Was not intended to 
divide us in any greater degree than might ‘be found necess: ury to 
that object. The ‘idea that the States are distinct and independent, 
in the strongest view of its most ardent champions, is admitted to 
have place only for ends merely political, and to ‘be in no wise 
incompatible with an absolute and perfect national fraternity. (7 
Howarp, U. S. R., 492.) 


Practically our internal commerce pays little regard to State 
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lines. The individual members of each State, at their free will and 
pleasure, may at any moment emigrate into any other, and ¢o in- 
stanti become inhabitants and members of it, and that too without 
its consent, except only in the case of some special impediment 
inviting toward them the exercise of mere police powers (People vs. 
Downer), 7 Calif. and cases cited; 7 How., U. 8. R., 408, 425 to 
427, 445, 446, 467, 472, 483, 492. “Such being the intimate polit- 

ical, commerce “jal, and social relations established between the inhab- 
itants of the respective States by our institutions and habits, it would 
be singular indeed if their intercourse could find, in the customary 
or common law, no greater or more extensive legal facilities than 
might be inferred by running a parallel with that mere comity 
which is established in the jurisprudence of foreign nations having 
no political or governmental connection.’ 

Admit that the long list of authorities cited by the plaintiffs * 
sustain their proposition that “the States of this Union are as 
entirely independent, in respect to their commercial law, and the 
administration of justice between citizens as any foreign countries ;” 
can it be contended that the commercial relations and usages between 
the States are now the same as when the most of those decisions 
were made? This is purely a question of commercial usage, and, 
if the question is examined anew with the light of such testimony 
as was given in this case, and much more of the same kind which 
may be procured, there seems good reason to believe that the courts 
will adopt what will be found to have been the general under- 
standing among merchants from Maine to Louisiana. 


All the considerations of speed, certainty, and frequency of 
communication in our domestic intercourse, combine to shut out the 
unfriendly doctrine which. would make a check drawn in Jersey 
City, on a bank in the city of New York, or an order drawn by a 
man on his neighbor, on opposite sides of the road, on the line 
between Connecticut and New York, foreign bills. 

Joun Dog, living in New York, draws a draft on a New York 
bank for $500, payable two months after date, in favor of Ricuarp 
Rog who indorses it over to JAMES JAcKSON. When the bill matures, 
Jackson sends his clerk to present it at the bank, and finds no funds 
there. The clerk immediately writes to Dor and Ros respectively, 
to inform them it is not paid, and when a suit is brought, his testi- 
mony settles all questions about demand and notice. It Joun Dor 
removes to Buffalo, and draws in the same way on a New York 
bank, it makes no difference, although he is some hundreds of miles 
distant. But if Joux Dor goes over to Jersey City, across the 
water, and draws such a bill, James Jackson can not send his clerk 
to make a demand. He must employ a notary. Why? Because 


* Buckner v. Finlay, 2 Peters, 586; Dickens v. Beal, 10 Peters, 573; Bank of 
U.S. v. Daniel, 12 Peters, 54; Halliday v. McDougal, 22 Wend., 264, 272; Phoenix 
Bank v. Hussey, 12 Pick., 483; Carter v. Burley, 9 N. H., 558; Brown v. Ferguson, 
4 Leigh, 37; Chenowith v. Chamberlin, 6 B. Monr., 60; Rice v. Hogan, 8 Dana, 
134; Dunean v. Courser, 1 Const. 8. C., 100; Cape Fear Bank v. Steinmetz, 1 Hill, 
8. C., 44; Schneider v. Cochrane, 1 La. Ann., 235. 
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the notary’s certificate would be, by usage, proof of the demand. 
Very well. If he were sueing Dor at Butfalo, a notary’s certificate 
would prove the same thing, provided there was no denial under 
oath, and if there was a denial, the notary could be put on the stand 
to prove it. Nay, more, the notary’s certificate may be rejected, 
and a third party prove presentation. But in Jersey City, nothing 
but the certificate will answer. Suppose it has become detached 
from the note and lost? According to the Commercial Bank case, 
it is doubtful whether the same notary could give a new certificate. 
Certainly not, unless he has done what notaries have never been in 
the habit of doing, made some memorandum on the bill. He may 
identify the bill ever so distinctly, but that is not enough. Nothing 
but the original certificate will answer, and that only proves demand— 
it will not prove notice, if the other side deny its receipt. The notary’s 
testimony, or that of his clerk (for any authorized person may send 
notice), must be taken either by bringing him to the court, or taking 
it under commission. If the notary sent the notice he will almost, 
as 9 matter of course, testify to the demand also, in order to show 
his authority to act; but that part of his testimony must be rejected ; 
on the one point he is to be believed, on the other not. We think 
that the reader will readily agree with the counsel for the plaintiffs 
in saying that to the extent of making a protest evidence of pre- 
sentation, the adoption of the commercial rule with regard to foreign 
bills is a great convenience, and facilitates commercial intercourse ; 
but to go further, and say ‘th: it no other evidence except a protest 
shall be admissible, is to interpose a clog on commercial intercourse 
where it is not necessary, and can only operate to sustain technical 
obstacles to the course of justice. The only answer must be that 
such is the recognized usage, which can not be modified without in- 
fringing upon the well-known commercial understanding and throw- 
ing all into confusion. We reply by denying that there is any such 
commercial understanding, and cite, not only the evidence taken in 
this case, but the almost overwhelming testimony given in Curry 
and Brooke. 


Every student of Currry on Bills is familiar with the correspond- 
ence between Mr. Currry and the Society of London Notaries in 
1829, in which it was abundantly proved that the practice of present- 
ing foreign bills by notaries’ clerks had universally prevailed for 
more than fifty years, and Brooke, whose work was first published 
in 1838, adds much testimony to prove that this practice continued 
to prevail, and cites cases where it was sanctioned by the courts, 
some of which cases related to foreign bills. We do not refer to 
this as an answer to the cases cited by plaintiffs, but only to show 
that those cases are not to be taken as conclusive evidence of what 
the commercial usage is, and that there is reason for reviewing them. 
If the evidence proves anything, it proves that whatever the efficacy 
of a notary’s certificate in proving a protest, it has not been regarded 
as the only proof. 


In reading the opinion of Judge Wasutneron, in the leading 
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case, which is always cited as authority in the State courts, one 
‘an not but observe that the Judge was greatly influenced in his 
ciation by a consideration of ‘the consequences of any other 
view. 

In that case (BucKNER vs. Frntay & Van Lear, 2d PErers, 
586), the ground was taken that the privileges and disabilities of 
the Constitution above referred to, are mere creatures of the Consti- 
tution, and that it was quite fair to argue that the framers of that 
instrument deemed it necessary to secure them by express provi- 
sions, and that, with respect to the municipal laws, J the States are to 
each other foreign. 


“If this be so,” says Judge WasnineTon, “I am at a loss to con- 

ceive how a bill of exchange, drawn in one State upon a person 
residing in another, can be considered as an inland bill. The incon- 
veniences which would result by so considering them, would lead 
me to hesitate long before I could be induced to doit * * * J 
may be sufficient to point out one of the inconveniences alluded to, 
viz., the necessity of proving, by depositions or witnesses, in every 
suit upon such a bill, presentation and demand, since the protest 
could not be given in evidence to* prove those facts. It is greatly 
to be feared that such a necessity would, in no small degree, cramp 
the circulation of this species of paper.” 

The remarks of the Judge, as to the inconvenience of any other 
rule, are certainly pertinent, but it does not follow that the protest 
is the only proof. 

That it was the only proof at the time this decision was made, 
may, perhaps, be admitted. Many of the reasons which led to the 
adoption of the usage in the first instance still existed. In 1829 
railroads were unknown in the United States, and but little known in 
England, and hence there was a force in the reasoning of the Judge 
which does not now exist. 


In countries entirely foreign to each other, like England and 
France, where languages differ, and forums are organized and con- 
ducted’ under systems. peculiar to each country, “there may be 3 
reason for adhering to one inflexible rule—taking a species ‘of evi- 
dence which has a well-understood meaning every where. To depart 
from this rule in one case, and allow the “introduction of witnesses, 
would lead to carelessness on the part of the holders of paper. 
The negotiability of such bills, and_ the facility as well as cer- 
tainty of the proof of dishonor, would be mater ially affected by a 
different course ; a foreign merchant might otherwise be compelled 
to rely on mere parol proof of presentment and dishonor, and be 
subjected to many chances of del: ay, and sometimes to absolute loss, 
from the want of sufficient means to obtain the necessary and satis- 
factory proofs. 


The rule, therefore, being founded on public convenience, has 
been ratified by courts ‘of law as a binding usage. Hence the some- 
what strong observation of Currry on Bills, 332, that the absence of 
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a formal protest can not be supplied by witnesses, or in any other 
way. 

Whether these reasons would apply now as forcibly as they did 
when there was less facility of intercourse, may be a question. But 
no such reason will apply to a country where the same language is 
everywhere spoken, and where the common law, as modified by our 
institutions, prevails in every State, save one, and that hardly an 
exception—since the practice of the Louisiana courts is gradually 
being molded to conform to that of other States, and where the 
facilities of intercourse are such, that, as a matter of fact, the notary 
is invariably calfed to the stand, or his testimony taken under a com- 
mission—in such case it seems trivial to say that, in the absence of 
a certificate, his testimony shall not be submitted to the court or the 
jury, merely because in other countries, under different circum- 
stances, and in former times, a different usage had come into vogue. 
Is it not far more reasonable to conclude that this is analogous to 
the case where parties reside in the same kingdom or country, and 
where, there not being the same necessity for giving entire verity 
and credit to the notarial protest, the parties may produce the 
witnesses on the stand, or compel them to give their depositions ? 


Even in cases of foreign bills, drawn upon and protested in an- 
other country, if the protest has been made in the country where the 
suit is brought, courts of justice sitting under the common law 
require that the notary himself should be produced, if within the 
reach of process, and his certificate is not per se evidence. This was 
so held by Lord ELLensonoven, in Cuesmer vs. Noyes, 2 Camp- 
BELL’s Reports, 129. 

Such was the line of argument to show, first, that this was an in- 
land bill; or, second, that if it is a foreign bill, the rule that foreign 
bills must be protested by a notary, does not apply to bills drawn 
by one State upon another; or, if it applies, is greatly modified by 
the laws and usages of particular States, especially in view of the 
common understanding of merchants growing out of the great facili- 
ties of communication, The cases in the Supreme Court of the 
United States form the basis of most of the decisions made since in 
the State courts. The question more immediately involved was 
whether the cases cited on the plaintiffs’ points have been adopted 
in the State of New York, and whether the question has not been 
affected by the subsequent legislation of Congress. 

In Mitter vs. Hackey (5 Jounson, 375), it was decided, per Judge 
Van Ness, that a bill drawn in New York upon a person in Charles- 
ton, S. C. was an inland bill. This was in 1810, and remained 
undisputed, although referred to with some doubts in the case of 
WELLs vs. WuIrenEaD, 15 WEND., 527, where Court (NELson, J.) 
decided that the question as to whether the bill declared upon was 
or was not an inland bill, was not the point on which the case turned, 
and the question did not properly arise. The Judge remarked, 
“ Whether the bill in this case be considered a foreign or inland bill 
can make no difference so far as the material question involved is 
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concerned ;” and upon a reference to the decision of Judge Van 
Ness, he said, “ When the question arises directly for consideration 
it may be proper to review it,” that is, review the decision of Judge 
Van Ness; so that this second case quoted by Judge Srory as a 
reversal of the decision of Judge Van Ness, left the case precisely 
where it found it. Hattipay vs. McDoveatt, 22 WEND., 264, is the 
only New York case on plaintiffs’ points, and this turned upon and 
was decided by far other considerations than this question of the 
character of the bills of exchange ; it was a case in which the ques- 
tion was whether the defendants were or were not partners. The 
drawers and acceptors of the bill in this case were alleged to be the 
same persons or partners, and the decision was, that the refusal to 
pay by the acceptors was notice sufficient to fix the liability of the 
drawers (being of the same firm) without any other notice; and 
the remark of the chancellor in the Court of Errors, that a bill 
drawn in one State on a person in another State was a foreign bill, 
was an obiter dictum, so that there seems to be really nothing i in the 
decisions of the highest court of New York which would restrain the 
Court of Appeals from passing upon the question. Indeed, in order 
to concur with the plaintiffs, they must find reason to overrule the 
decision of Minter vs. Hack ey, if that is an authority ; for we ought 
to notice that the decision there is said by C hancellor Kenr not to 
have turned on the point of the case, and to have been the opinion 
of Judge Van Ness, rather than of the court. (See remarks of J. 
WasutncTon thereon, 2 Prrrrs, 591.) 


The Revised Statutes do not define a foreign bill of exchange, 
nor mention the term foreign in connection with a bill in any 
way. 


Only inland bills are spoken of in connection with notes, and the 
word foreign is used only as applied to the character of the money 
to be received in payment of a note or bill, or other indebtedness, as 
for instance, “ money or currency of a foreign country” must be 
taken at its value in such payment. And the word in this instance 
is restricted to countries outside the United States, because used in 
connection with the words, “money of account of the United 
States,” in the context. 


Neither does the word foreign find place in the statute regula- 
ting the measure of damages on protested bills. This is regulated 
solely by the question of distance. Bills drawn in this State on per- 
sons in States and countries within a certain nearness, enumerating 
them, carry damages at three per cent.; on persons in other States 
at a greater distance, five per cent., and on those in certain other 
States and countries at a still greater distance, the enumeration 
including certain for eign countries described as “ British and other 
Joreign possessions,” ten per cent. The same damages are allowed 
on bills drawn on any place in Europe, but in no case, nor in any 
place, is there a distinction made between inland and foreign bills, 
the above measures of damages all being made to depend on dis- 
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tance, and not on nationality. There is, therefore, no discrimination 
between inland and foreign bills in our statute law. 


The analogy between judgments obtained in one State and sued 
on in another State gives support to the theory that such States are 
not foreign to each other. But the English theory has been further 
disturbed by the operation of their revenue laws; it has been held 
under those laws, that a bill drawn in London, p: ayable to the order 
of the drawer in the same city, upon a merchant in Brussels, and 
accepted by him, was an inland bill. (Currry on Bills, 10.) 


It was further insisted upon that the “ limited supreme sovereign- 
ty” of the United States has in this matter been exercised on this 
point by the passage of the Act of Congress known as the “ Jnternal 
Revenue Act,” which contains the following authoritative descrip- 
tion or definition :— 

Revenue Laws, 37th Congress, Session 11, Chapter 119, 1862— 

Section 159 provides for the affixing of a stamp by the acceptor, 
at the time of paying or accepting upon “bills of exchange” drawn 
in any foreign country, but payable in the United States, the stamp 
to be the same 98 the law requires for inland bills of exchange. 


In Schedule B we find that “bills of exchange (inland)” are to 
pay certain taxes or duties, and that “ bills of exchange, foreign, or 
letters of credit, drawn in but payable out of the United States,” 
a certain other duty or tax. 

In this act the only discrimination made is between “ bills of 
exchange (inland) and pramissory notes, foreign bills, or letters of 
eredit,” and the practice of the gov ernment in collection of the tax, 
or duty, corresponds exactly to the division in the text of the act ; 
and the result i is, that bills—al/ parties to which reside in the United 
States—are decided to be inland bills, and_ bills, some party to 
which resides out of the United States, are decided to be foreign 
bills. 

The argument, from the language used, would seem to strengthen 
this view of the subject. Accuracy, precision, and clearness, are 
rights to which the people are justly entitled at the hands of the 
makers and expounders of law. The word foreign is defined by 
one of our most eminent lexicographers as follows :— 


“ Foreign—not of one’s country ; not native ; extrancous ; alien; 
Jrom abroad.” é 

This is the derivative meaning; other metaphorical meanings 
and applications are given, which can not apply to a strict defini- 
tion. 

It would thus appear that a bill drawn by or upon a person 
“ abroad,” “ alien,” “ extraneous,” “ not native,” “not of one’s coun- 
try,” should alone be considered ‘a for eign bill, ‘and that a bill drawn 
by and upon a person wanting all those attributes, should clearly be 
considered an inland bill. 


Ifthe Court of Appeals shall say that these are foreign bills, then 
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it is to be hoped that by congressional and legislative enactment 
the certificate may be made to cover notice as well as demand. 


If it is indispensable that a notary’s certificate, and nothing but 
a notary’s certificate, should be admitted, in order to prove “demand,” 
that we may avoid "the necessity of depositions by witnesses, why 
should we be compelled in every instance to take those depositions 
as to notice? Why should not a notary’s certificate be admit- 
ted as evidence of notice ? 


We think indeed they should go further, and provide that such 
evidence should be conclusive, but not the only evidence admissible. 


2. Why was not Turney’s protest goud ? 

Judge MuLun says :— 

“Up to the time of bringing the suit against the indorser in 
¥ Missouri, there was uo intimation from any quarter that Mr. Tur- 
“NEY had ‘anything whatever to do with the presentment or protest 
“of said paper. Turney, by putting his initials on the record kept 
“in his office, did not intend it as a noting for protest, but as a mem- 
“orandum that he had demanded the paper. It was only after the 
“ proceedings of V. were alleged to be defective that Turney an- 
* * nounced that he had protested the bill. Under these circumstan- 

‘ces the defendant ought not to be permitted to derive any benefit 
« from the acts of T. If sucha practice was tolerated, no man would 
“know to whom to look for the proper presentation and protest of 
“paper, or when his liability as indorser or acceptor was discharged 

«by failure to demand or notify drawers or indorsers. The parties 
«inter rested are presumed to rely on the notary to establish by his 

‘own oath the performance of all the duties which, by his certificate, 
“he asserts he has performed, and they ought not to be put to the 

“necessity of calling on clerks and partners to establish facts which 
“the law made it the duty of the notary to perform, In view of all 
“the facts, 1 am of the opinion that the demand was made by T., not 
“asa notary but as clerk or agent of V., and that V., when he pro- 
“tested the bill, acted upon the demand as being made by himself, 
“through his partner as his clerk, and the protest by T. is not legal 
“evidence in the case.” 


In reply to these positions it was argued by defendant ‘that all 
authorities concurred in stating that it is ‘Sufficient to note the protest 
on the day of the demand, and it may be drawn up in form at a future 
period. (3 Kxn1’s Com., p. 93.) 


Noting the protest is simply making a note or memorandum of 
the fact of demand. The act of protest is a mental operation conse- 
quent upon the demand of payment and refusal. This is accurately 
and clearly stated in Parsons on Bills, vol. 1, p. 644. He says: 
“ Noting the protest means simply making (usually and properly on 
the paper itself) the fact and time of the demand, the charge of 
minuting, and sometimes the place and the names of the parties of 
whom the demand is made, and it is signed by the initials of the 
notary. This is sometimes "said to be not known to the law.” (See 
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dictum of Bu.uer, J., in Lerriey vs. Muts, 4 T. R., 170.) Tuompson, 
a Scotch writer on bills, says: “It seems to be held in Scotland and 
England that noting is a kind of incipient protest. But the notary 
fills out his protest afterwards (and it is only a fuller statement of 
all these facts), or he may testify in court as to the facts, by using 
the noting to revive his recollection.” It is said, indeed, that the 
protest may be formally drawn up or extended at any time before 
the commencement of a suit upon the bill and truly ante-dated, pro- 
vided it was noted in due time. 

(Chitty on Bills, 477; Story on Bills, § 302; Lord Kenyon 
and Lord Ellenborough in Chartes vs. Bell, 4 Esp., 48; Orr vs. 
Maginnis, 7 East., 359; Rogers vs, Stevens, 2 T. R., 713; Robbins 
vs. Gibson, 1 Maule & S8., 271; Cayuga Co. Bank vs. Hunt, 2 
Till, 635; Bailey vs. Dozier, 6 How., 23.) 

And it seems that the protest may be drawn up after the 
legal proceedings have ‘been instituted and during their progress. 
(BrooKke’s Notary, 97.) 

In Battey vs. Dozier (supra), Justice Netson said: “ And on 
looking into the cases and books of authority on the subject, it will 
be found that if the bill has been duly presented for acceptance or 
payment and dishonored, and a minute made at the time of the steps 
taken, which is called noting the bill, the protest may be drawn up 
afterwards, at the convenience of the notary; and it has been held, 
if drawn up at any time before the trial it will be sufficient.” 

Now all this was done by Mr. Turney in the present instance, 
and upon the authorities cited it was confidently asserted that the 
presentment by him of this check on the 5th of January, 1861, and 
the demand of payment and protest thereof, and the minute made, 
all constitute a legal and valid protest of this check or draft. There 
is nothing in the authorities which requires the notary to make his 
minute wpon the check or draft presented for payment. 


The demand was made by a notary, which is the material thing. 
(Cuirry on Bills, p. 333.) 

It is the presentation by a public officer that constitutes and 
authorizes a protest, in distinction from a presentation by an indi- 
vidual, and the importance of the one over the other is, that what a 
man has done and committed to writing, wken under obligation to 
do the act, it being in the course of the business he has undertaken, 
is without that danger which might arise from similar acts by an 
unofficial person. 

In Hatuipay vs. Martinett, 20 Jonns., 168, it was held, on this 
principle, that the entries in the register of a deceased notary would 
prove presentation, or rather an unsuccessful attempt to find the 
maker of a note. 


It is true that case related to a note where protest was not 
required, but it was the official character of the notary which gave 
it significance. In the case there cited—from the Massachusetts re- 
ports—the note-book of a person who sent articles for the bank was 
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admitted only after proving that he had been employed for the pur- 
pose, and what had been his custom. He was not a notary. The 
notary’s book proved itself by virtue of his office, precisely as his 
certificate would have proved it. 

See Brooke on the Office of Notary, p. 100, where it is said: “A 
Notarial Register (usually called a Protest Book) of the noting and 
protesting of bills and notes, with copies of them, is always kept in 
a notary’s office, which furnishes the means of preparing duplicate 
or triplicate protests, if they should be wanted at any time after- 
wards; and as it is usual for the person who presents such bills to 
mark the Register with his initials, it enables the holder to prove 
the presentment without difficulty in case it should ever become 
necessary.” That the presentation is the main thing, the completion 
of the work in the notary’s official mind, so to speak, is further shown 
by the consideration that in no case is the drawing up of the certifi- 
cate, or “ formal protest,” as it is called, as has already been shown, 
regarded as essential until it is necessary that it should be used. 
There is the same difference recognized between protest and “ for- 
mal protest that there is between a judgment and a judgment 
record.” 

Though convictions by justices must, at the time they are pro- 
nounced, be according to law, yet they may be drawn up formally 
at any time afterwards, when required to be proved. (See cases 
cited in notes of Cuirry on Bills, Am. Ed. of 1842, to page 464; 2d 
Bovuvier’s Law Dictionary, 397; Srory on Bills, § 278; Epwarps 
on Bills and Notes, 585; 3 Wernp., 456; 2 Hitt, 635; Byes on 
Bills, top page 321.) 

In the Missouri court, in this very case, it was conceded, and not 
disputed in the court above, that “ the fact that the notary, Varnum, 
drew up and attached his certificate to the bill sued on under the 
circumstances, as explained by the evidence of Varnum and Turney, 
does not render TuRNEY’s certificate invalid, simply and merely be- 
cause subsequently drawn up by Turney.” (36 Missouri, p. 563.) 

What, then, was the reason? The Court say, in effect, that be- 
cause there was no proof that TuRNEY made a note on the bill, it is 
to be inferred that he presented it, not for the purpose of protesting 
it himself, but as the agent of Varnum. + 

‘The Court had before it the protest of Turney, the notary who 
presented the bill, in due form in every respect, and it was well argued, 
that as it did not appear when it was made, the presumption was that 
it was made out at the proper time—it was his official act. No proof 
was offered as to the particular time when it was formally made out, 
and it was mere inference that it was not made out when the bill was 
dishonored, because it seems that Varnum made a protest, which 
was also on the record, the presence of which was explained by the 
evidence of VaRNUM. r 


That evidence was furnished under a commission issued for an- 
other purpose, and it can not be said that the plaintiffs were obliged 
to take special testimony on that point. 
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The “noting,” by placing initials and dates on bills, except for 
non-acceptance, is wholly unknown in this country. (17 Howarp, 
666; CayuGa Bank vs. Hunt, 2 Hitz, 238; Srory on Bills, § 302, 
and note; Byes on Bills, 203 and 204.) 

Every notary in New York will testify on this point that he has 
never been in the habit of noting, except for non-acceptance, and the 
notaries who were examined did so testify. Bytes on Bills, top 
page 321, and page 146, states that protest of a foreign bill should be 
begun at least on the day on which acceptance or payment has been 
refused. 

On page 323 he explains how it is to be begun, to wit, “ by 
noting,” further remarking that this is something unknown to the 
law, merely a preliminary step, which had grown into practice in 
England within a few years. 

In Lerriey vs. Mints, 4 T. Rep., 175, Butter, J., says: “The 
noting is unknown in the law, as distinguished from the protest. 
The material part is the making of the demand.” 

It is easy to see how it has grown into practice. Brooks, ut 
page 98, says: “It is not uncommon among merchants to cause the 
bill to be noted in the first instance, but to suspend the preparing a 
protest for a time, in order to allow an opportunity for the expected 
arrival of advices, remittances, or consignments coming from a 
drawer abroad to the drawee.” See also page 177, where the prac- 
tice of noting for “non-payment” is said to be sometimes found 
“very convenient.” 

The probability is that a stamp at least is saved. On page 104 
the object of the noting is stated to be to enable the person presenting 
to identify it. 

The certificate of Varnum was equivalent to such noting. It was 
Turney’s means of identifying the bill. 

It is also easy to see why in this country the practice of noting 
has been confined to non-acceptances. 


It usually happens that the same notary is afterwards called upon 
to protest for non-payment, in which case he makes a certificate to 
cover both protests. 

The position deduced from the foregoing considerations is, first, 
that the demand is the material thing; that the evidence of that de- 
mand is the entry in the register, with some means of identifying the 
note, either by a memorandum upon it or a certificate, and that it 
matters not what the form of noting is, provided it can be shown to 
be simply a means of identification. 

It is no valid objection to this conclusion that Varnum’s certifi- 
cate might, in the absence of TurNey’s, have been relied on to prove 
the case, in which event it would have certified to what was not the 
fact. The first answer is, that it could not have been so relied 
upon, as a commission must necessarily have been issued to prove 
notice; and presentation is always inquired into with notice, for the 
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obvious reason that if the person who made the demand also sent 
the notice, it precluded all questions as to his authority to send such 
notice as the agent of the holder. In this case the right of Varnum 
to send the notice was sustained, on the ground that he and his 
partner were attorneys and agents of the bank. The next answer is, 
that we are not called upon to inquire as to remote possibilities. 

Suppose an exemplified copy of a judgment were produced in 
court, which afterwards appears to have been erroneous In certifving 
that the judgment was rendered by a different judge from the one 
whose name appears on the record, if the mistake should be discoy- 
ered after the trial, this might be a ground for a new trial, and for 
damages against the clerk who made the mistake. But if before the 
trial the clerk should explain the error, and send another copy of 
the judgment, would that be a reason why all exemplified copies 
must thereafter be discredited ? 


The plaintiffs argued that the protest drawn up by Mr. Turney, 
whe actually presented the bill, was a mere afterthought, and could 
be taken into consideration, because, first, he acted as the mere 
agent and deputy of Mr. Varnum, in presenting the bill. Mr. Var- 
NUM was the notary employed by the bank, he received the bill, and 
delivered it to Mr. Turney, who never was in communication with 
the bank about it; secondly, atter Mr. Turney had presented the 
bill, he personally ‘superintended an entry in Mr. Varnum’s regis- 
ter, stating that Mr. Varnum had presented and protested the bill. 
This entry he verified by putting his own initials to it. (Here it will 
be observ ed that no notice is taken of the fact that this was also 
Turney’s notarial register.) There was, therefore, never any protest 
or even note of protest made by Mr. Turney until two years after- 
ward. Ile did not even go through any mental process of protest 
on his own behalf until then. Notice of “protest” was sent by 
Mr. Varnem in January, 1861, and of course this notice referred to 
Mr. Varnum’s protest, that being the only one, written or verbal, 
noted or extended, expressed or ment: uly conceived, which was then 
in existence. No notice of Mr. TurNnery’s protest was ever sent to 
any one, and if it had been, it would have been too late, since no 
such protest was ever conceived of until two years after the dishonor 
of the bill. 


These arguments might have force if TurNry had died without 
having given a certificate ; but when a public officer certifies to an 
act, what right or propriety is there in going behind the certificate ? 
Is it not a presumption that what he does in the line of his official 
duty he does as such officer ? 

What is said about notice seems to have no bearing on the ques- 
tion. There is no authority for saying that the notice should state 
by whom it was protested. 

In the Bank or Rocuester vs. Gray, 2 Mint, 227, it is decided 
to be no part of the duty of a notary to give noticé of protest, and 
the certificate of a foreign notary is no evidence of such notice. It 
is sufficiently settled that any agent of the holder may give the 
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notice. 1 Sanp., 416. See also cases in Byxxs on bills of exchange, 
note to top page 352. 


We think, from the foregoing, it must be manifest that the fact 
that the notices were sent by a different notary, and without a copy 
of the protest, in no way prejudices the case of the defendant. 


Certainly the fact that another notary sent the notices does.not 
show that TurRNEY went through no mental process. Such a pro- 
cess was as much indicated by 2 memorandum opposite the entry in 
the register, as on the bill itself. 


3d. Is it necessary that a foreign bill should be presented by 
a notary ? 


According to the argument of defendant, the above question 
would appear not to be as well settled as has been generally sup- 
posed. Judge Davis contended that, assuming the check or draft 
in question to be a foreign bill of exchange, it does not follow that 
it was not legal for the defendant to protest the same upon demand 
of payment made by his partner, Mr. Turney. He argued that the 
foundation of the error on this subject is traceable to the case of 
Lertiey vs. Mitts, 4 Term. Rep., 170, decided in February, 1791. 
The real point decided in that case was, that the provisions of 9 and 
10 W., 3, respecting the protest of inland bills of exchange, do not 
apply to such bills as are made pay: able after sight. The bill in that 
case was presented by a notary’s clerk. Lord Kenyon said, there 
could be no protest of .an inland bill of exchange before the statute 
of William, and that statute only gives a protest upon bills payable 
a certain number of days after date, and this bill being payable four- 
teen days after sight, the statute does not attach. Butter, J., said: 
“The next and material point is, making the demand; the party 
making the demand must have authori ity to receive the* ‘money, and 
in case that is refused, the drawing up of the protest is a mere mat- 
ter of form; therefore, if this had been the ease of a foreign Dill of 
exchange, the defendant would not have been liable to pay the fees 
of protesting, because he was ready to pay when the demand was 
made. I am not satisfied that it was a proper demand, for it was 
only made by the banker’s clerk. The demand of a foreign bill 
must be made by a notary public to whom credit is given, because he 
is a public officer. However, in this case, there could be no protest 
at all.” Mr. Currry quotes the whole sentence in his work on bills, 
remarking, “it has been said,” and adding after the words “ public 
officer ” these words, “ and not by his clerk ;” and referring to But- 
LER, J., in Lerriey vs. Mitts, as the authority, but adds “ sed quere.” 
Currry on Bills, 7th ed., p. 363, and at page 500, says : “Tt is doubt- 
ful whether the clerk of a notary can, under this statute (that of 
William) make the demand of payment.” 


In the eighth edition of Mr. Currry’s work, published in 1833, at 
p- 493, he says: “In practice in this country the holder of billy or 
notes, whether foreign or inland, himself or by his agent, presents 
the same for payment on the day they fall due, and if not paid, he 
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then sends all his foreign bills to a regular notary public, who sends 
one or more of his clerks round with such bills in the evening to the 
respective drawers’ residences, who then produce the bills, and again 
requires payment and of the charges for noting, and if not paid, he 
reports to his principal the terms of refusal, and the principal notary 
afterward at his leisure, or as soon as required, draws up his formal 
protest. 

“There does not appear to be any decision in full court, whether 
or not such demand by the c/erk: of the notary is sufficient. Mr. 
Justice BuLLER, in the case of LerrLey vs. MIL1s, appears at least 
to have doubted whether the notary himself ought not to make the 
demand (note M. J. Butter’s remarks, applied only to foreign bills), 
but it may be observed that his observation was a mere dictwm as 
far as relates to the custom of merchants, or to foreign bills, for the 
case before the court related only to an inland bill, and to the con- 
struction of the statute of 9 and 10 William; 3 C.,178.,1.” * * * 


In the last edition of this work it was stated “that the demands 
must, i¢ is said” [in the case of foreign bills], (the words in brack- 
ets not in the text of the 7th edition), “be made by a notavy public 
himself, to whom credit. is given, because he is a public officer, and 
that it can not be made by his clerk, and that such doctrine was sanc- 
tioned in a late case, in which the court observed that the rule 
requiring the attestation of a notary public ought to be strictly 
observed.” 

“But the practice of notaries in London and Liverpool, it ap- 
pears, is in direct opposition to the supposed necessity of the notary 
public himself demanding payment.” Mr. Currry refers to a corre- 
spondence which took place between himself and the notaries of Liv- 
erpool and London, in 1829, and which is published in full in his 8th 
edition, at pp. 493, 494, 495, and 496. 

The secretary of the Liverpool notaries says: “ The fact is, the 
presentment and protest of foreign bills in this country is entirely 
regulated by mercantile custom, there not being any statute upon the 
subject, and commercial usage fully sanctioning the presentment of 
these by notaries’ clerks, both for acceptance and payment, and the 
protesting these upon such presentment. I can even go further and 
observe, not only that by mercantile usage such presentment is cor- 
rect and regular, and is almost invariably adopted, but that as far 
back as the memory of the oldest notary there can extend, it has 
always been the custom so to present them, Indeed, one gentleman, 
now a member of the association, was, during his clerkship, once 
subpeenaed, and attended upon a trial in the King’s Bench at Guild- 
hall, and was allowed by the late Lord C. J. ELLENnoroven to give 
evidence of such a presentment of a foreign bill. In fact, the com- 
mercial business must instantly come to a stand if a different rule 
prevailed, because it would be just as impossible for all the bills in 
this country to be presented in person by notaries as by bankers.” 

At a meeting of the Liverpool notaries, September 26, 1829, they 
resolved that the portion of Mr. Currry’s treatise which states in 
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effect that it is incumbent upon notaries to present in person foreign 
bills of exchange prior to protesting them, and that the presentment 
by clerks will not suffice, is unfounded, and at variance with com- 
mercial usage. They also resolved that such presentment by nota- 
ries’ clerks is correct, and sanctioned by mercantile usage. It is a 
noteworthy fact, that nearly all the members of this association were 
attorneys 2s well as notaries, and the same state of things exists in 
the city of New York. On the third of November, 1829, the Asso- 
ciation of Notaries in London met, and concurred in these resolu- 
tions, and their secretary, in communicating them to Mr. Currry, 
observes, “ that under the existing duties of notaries in London, as 
regards, foreign bills, it is utterly impossible that such bills can be 
presented by them éx person throughout the vast extent of this me 
tropolis and environs unaided by their clerks; a fact of which any 
person acquainted with the routine of merchants’ and bankers’ 
business is fully aware.” 


Tn the latest edition of Mr. Currry’s works (10th English ed., 355, 
note 4,) an opinion is expressed by the learned editor, that the prac- 
tice of presenting foreign bills by the c/er/: of the notary, and a de- 
mand of payment by him, is amply justified by the law of principal 
and agent, and not questioned in any case which has occurred betore 
the courts of England. Mr. Cuirry, therefore, entirely abandons 
the ground assumed by him in the earlier editions of bis work, and 
which had its whole foundation in the dictum of Mr. Justice BuLiEr, 
in Lertiey vs. Mitts, and concurs in the views of the notaries of 
Liverpool and London, and announces to the profession and to the 
world, ‘ That the practice of presenting foreign bills by the clerk of 
the notary, and a demand of payment by him, is amply justified by 
the law of principal and agent, and not questioned in any case which 
has occurred before the courts of England.” 


It would seem that after this authoritative annunciation of this 
doctrine, by this learned and universally recognized standard author 
on this subject, that it should now be considered at rest, and no 
longer be questioned. It is not inappropriate here to observe, that 
the remarks of the Secretary of the Association of the London No- 
taries, that, as regards foreign bills, it is utterly impossible that such 
bills can be presented by them in person, throughout the vast extent 
of that metropolis and its environs, unaided by their clerks, made 
forty years ago, is now applicable with equal force and truth to the 
commercial metropolis of the western world. In tact, the testimony 
taken on the trial of this action, shows that it was a physical impos- 
sibility for Mr. Varnum to have presented in person the numerous 
bills and notes placed in his hands for that purpose, on the 5th of 
January, 1861. 

The answer to this was, that he could have employed other nota- 
ries, as in fact he did in this case, but should have allowed them to 
do the whole work. On this it may be said, that whatever may 
have been the facilities Varnum had at command, it is not always 
easy for a notary to secure the services of others at short notice, as 
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the amount of his business is very uncertain, and always received at 
a late hour in the afternoon, 


Brookg, in his work on notaries public, published in 1839, at 
page 66 says: “the form and mode of presenting and demanding 
acceptance, and noting and protesting of foreign bills in England 
on non-acceptance, is almost exclusively regulated by the custom of 
merchants, and in accordance with the practice of notaries.” And 
at page 93 he says: “ and before the protest is made, it is the cus- 
tom in England to cause the bill to be presented, either by a notary, 
or by his clerk (in general his clerk presents it), and acceptance to be 
demanded.” 

At page 176 he says: “Ifa foreign bill should not be paid at 
maturity, then by the Law Merchant it is necessary to have it pro- 
tested by a notary for non-payment, and it is presented either by a 
notary or by his clerk (most commonly by his clerk), and it is then 
noted, and a protest is prepared, signed by the netary and passed 
under his official seal, in the same mode as is before described in the 
case of non-acceptance.” 


At page 530 the same author observes that the manner in which 
presentment is made of a foreign bill, and the form of the protest of 
it on dishonor, are entirely regulated by usage and practice, and not 
by any act of Parliament. The same remark applies with equal 
truth in this State, except our statutes, as already shown, authorize 
them “to exercise such other powers and duties as by the law of 

nations, and according to commercial usage, or by the laws of any 
other State government or county, may be _performed by notaries 
public,” and it is pertinent to remark, in view of these provisions, 
that in the absence of any legislation on the subject here, the mode 
and manner of discharging these duties and exercising these powers 
may, with entire propriety, be “ according to commercial usage.” 

Mr. Brooke proceeds to say, “The custom which exists in Eng- 
land of making the presentments of foreign and inland bills by a no- 
tary, or by his clerk, before noting or protesting them, has existed 
within the author’s own knowledge for more than forty years past; 
besides which, as will be afterwards shown, the late Mr. Lace, the 
senior solicitor and notary of Liverpool, a gentleman who possessed 
most extensive and respectable practice, and an admirable knowledge 
of the Law Merchant, has stated that he could speak to its having 
prevailed for fifty-five years and upwards; and it appears from a 
communication from the Society of London Notaries to Mr. Currry, 
in the year 1829, that it had, even then, existed for upwards of a 
century. Besides which, there are several cases which have come 
before the courts of law in England, in which due presentment of 
bills has been established by the evidence of notaries’ clerks, who 
presented them, or in w hich the courts have sanctioned the present- 
ment of bills by them.” 

Mr. Brooke extends his remarks on this subject to considerable 
Jength, and annexes copies of letters from numerous notaries through- 
out England, in answer to questions submitted by them to him. 
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The whole may be summed up in the answer of the notaries to the 
Bank of England, who state, that it has never been considered 
necessary for “the notary to present any bills of exchange in person ; 
indeed, 1t would be quite impracticable. 

Mr. Brook, it is seen, refers to several cases in which the prac- 
tice, as stated by him, has been sanctioned by the courts in England, 
and among others to that of PooLe vs. Dicas, 1 Brxa., N.C. (C. P.) 
649. In that case Trnpare, Ch. J., said: “It was the duty of the 
notary’s clerk to present bills for payment on the evening when 
payment wus demanded, and that an entry made in the usual course 
of businéss, at the time of the dishonor, in the books of the notary 
by his clerk, who presented the bill, may be given in evidence, upon 
proof of the "death of the clerk of the notary.” 


It is clearly seen how natural it was for the notaries of New York 
to adopt and follow the practice of the notaries of England ; such 
ractice not being regulated by statute, but by co:me reial usage ; 
it was a matter of course to adopt here the same practice as prev ailed 
there, and it is submitted with confidence that the practice which 
has prevailed there for now near a century and a half, and here for 
a long series of years, should not be obliterated and subverted by 
judicial decision. 


If a change is to be made, it should be by legislative action, 
which would only apply to the future, and not by a declaration that 
such practice is illegal and unwarranted by law. The gravest con- 
sequences would follow the enunciation of such a doctrine, and it 
would be no exaggeration to say that it would bring speedy ruin to 
the notaries of most of our banking institutions in the city of New 


York. 


It will now be appropriate to examine the state of the American 
law upon this point. 

Parsons on Bills, vol. 1, 359, says: “ But in cases where a pro- 
test is absolutely required, as the on/y admissible evidence of dis- 
honor, many authorities hold that if the clerk makes the demand it 
is insufficient to charge an indorser on the ground that the notary 
has no right to delega ite the authority « -onferred upon him by law. 
There are some authorities, however, which hold that such a demand 
is sufficient, and others in which demand was actually made by the 
clerk, and no objection made to it on that account.” ‘The authorities 
are all collected by Mr. Parsons in note a, vol. 1, p. 641, and he adds, 
* We have said that the demand may perh: aps be made by a duly 
authorized clerk.” And he cites with approbation the doctrine laid 
down in McCransx vs, Frrceu, 4 B. Mon., 599: “ But if the law of 
the place where a note is payable sanctions a demand by the clerk 
of a notary, such a presentment will be good in a place where it is 
necessary for the notary to make the demand himself.” 

The cases relied upon in this State as sustaining the position that 


the notary must in person present a bill and demand payment, and 
that a presentment and demand by his clerk will not be sufficient, 
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are the following, viz., ONonpaGca Co. Bank vs. Bares, 3 Hut, 53, 
which was the protest of a promissory note, and the certificate of 
the notary stated that he caused the note to be presented for pay- 
ment and demand made, and the certificate was held defective under 
the statute of New York. Much was said in the opinion as to the 
power of a notary to delegate his powers, but all this was outside of 
the case. Any person could have presented the note for payment 


and demanded its payment, as the agent of the holder. 


It was competent for a notary public, or for any one else, to give 
the necessary notices to charge the parties, and all this could have 
been legally proven by valling the person who performed the sev- 
eral acts mentioned ; but when the parties relied upon the certificate 
of the notary, then it was requisite, to make ¢¢ evidence, that it should 
be in strict conformity to the provisions of the statute which author- 
ized it to be read as evidence. 

CoLE vs. Jessup, 9 Bars., 395, the action was upon a promissory 
note, and the note was 8 presented ‘by a clerk of the notary for pay- 
ment, and payment refused, and the clerk filled up a blank protest 
of the notary furnished him, and gave the requisite notices. Ver- 
dict for plaintiff for amount of note and interest, and motion for new 
trial denied. Wutiarp, J., in delivering the opinion of the court, 
said, “If the regular steps to charge the indorsee were taken by the 
teller acting as clerk of the notary, they would be as effectual as if 
done by the not: ary himself. The ‘only difference is in the mode of 
proof by which the fact is to be established. Had it been done by 
the notary in person, his entries in his register, signed by him, would 
have been secondary evidence and presumptive evidence of the fact 
in case of his death, insanity, absence, or removal. But as the de- 
mand and notice were made and given by the teller (the notary’s 
clerk) and not the notary, they do not fall within the purview of the 
statute, and must be proved by such evidence as is admissible at 
common law.” And in reference to the case of ONonpaGa Co. Bank 
vs. Bares, Judge WitLarp observed, “the court held there that the 
statute contemplated that the act which the notary is authorized to 
certify must be his own personal act, and not the act of his clerk, or 
that of a third person. It results from this construction of the stat- 
ute, that when it is intended that the notarial certificate shall be used 
as evidence of the facts therein contained, the acts which it attests 
must be those of the notary, and of him alone.” 


This judgment was affirmed in the Court of Appeals, 10 N. Y., 
96, and Judge Setpen, in delivering the opinion of the court, says, 
“that it was argued from the case of the Onoxpaca Co. BANK 
vs. Bares, and the authorities there referred to, as showing that a no- 
tary can not delegate his powers to a clerk or ‘deputy, and that the 
attempt to do so is censurable.” * * * The judge says: “This 
argument, however, is based upon a misapprehension of the scope 
of the authorities referred to. The case of the Ononpaca Co. 
Bank vs. Bares simply decides that, in order to make the certificate 
of a notary evidence per se under the statute of the facts stated in 
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it, it is necessary that he should perform the duties in person, and 
that if he employs an agent for the purpose, his acts are deprived 
of an official character, and become the subject of the ordinary rules 
of evidence.” * * * 

As it is entirely immaterial to the validity of the acts themselves 
in this case, whether they were performed by the witness as the 
clerk of the notary, as the agent of the bank, or as a private indi- 
vidual, so I apprehend it is unimportant to the credit of the entry, 
whether it was made in the books of the notary, in those of the bank, 
or in the private memorandum-book of the witness. In this connection 
see the remarks of Verprianck, Senator, in ALLEN vs. MERCHANTS’ 
Bank, 22 WEND., pp. 241, 242. 


SHELDON vs. Bennam, 4 Hit, 131, was a case where the teller of 
the bank noted a note for protest, and made a memorandum thereof. 
The court, by Bronson, J., said: “The question is upon demand 
and notice, and the plaintiff resorts to the memorandum of Hrnpy, 
who had died before the trial. He was teller in the bank as well 
as clerk to the notary, and it matters not whether he attended 
to business of this kind on the retainer of the notary or as a part of 
his duty to the bank. It is enough that he acted on this occasion in 
the usual course of his employment, and being dead, the entries 
which he made at the time were properly received in evidence.” 


The case of Gawrry vs. Doane, 48 Bars., 148, sustains the same 
doctrine in effect. There Judge InGranam said: “The defend- 
ant then was at liberty to contradict the presumption arising from 
the certificate, by showing that it was untrue. This he attempted 
to do by proving that the demand of payment was not made by the 
notary, but that the certificate was founded on an entry made by 
his clerk.” 

When such a mode is resorted to for protesting a note, the act of 
the clerk is not the act of the notary, but may be proven as the act 
of an individual, and becomes subject to the ordinary rules of evi- 
dence. 

In Hunt vs. Mayser, 3 Seven, 266, the demand of payment was 

made by the clerk of the notary. Warson, J., said: “ But it is not 
necessary that a notary should be employed to make presentment or 
to give notice of protest, a demand of payment by an agent having 
parol authority, or the mere possession of the paper, is sufficient.” 


Epmonps, J., said the first request relates to the notary’s making 
the protest by deputy, and not personally. 


It is of no consequence who the protest is by. The certificate of 
the notary may be stricken out of the case, and then the evidence 
is by the clerk that he presented the note for payment, and gave 
notice of non- payment, and that is enough. 


To the objection that all these cases related to notes or inland 
paper, it was observed that there was nothing in the principles 
enunciated to prevent their application to foreign bills. The statute 
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of New York is broad enough to cover foreign as well as inland 
bills ; and it was under that statute that these decisions were made. 


The Revised Statutes (3 R. S., 473, 5th ed., § 32) declare that 
notaries public have authority to demand acceptance and payment 
of foreign bills of exchange, and to protest the same for non-accept- 
ance and non-payment, and to exercise such other powers and duties 
as by the law of nations, and according to commercial usage, or 
by the law of any other State government or country, may be per- 
formed by notaries public. 

Sec. 33 enacts that no protest or note thereof, made by any 
notary in this State, shall be evidence in any court of this State 
of the facts therein contained, except in the cases specified in the 
next section. 

Sec. 34 provides that in case of the death, insanity, or absence, 
or removal of any notary, so that his testimony can not be procured, 
the original protest of such notary shall be presumptive evidence of 
any demand of acceptance or payment. 


Sec. 35 makes, in all actions at law, the certificate of a notary 
presumptive evidence of any fact therein stated, and section 36 
makes the entries of a notary public in bis official register presump- 
tive evidence of the facts therein stated. 

These are all the provisions of our statutes regulating the duties, 
and providing the mode of authenticating the acts, of notaries public. 
They relate to evidence in the courts of this State, and to the acts 
of notaries within this State, and the certificate of a notary is but 
secondary evidence. The statutes contemplate the testimony of the 
notary, when it can be procured, as the highest and best evidence of 
his acts. (Bank or Rocuester vs. Gray, 2 Hirt, 227.) 

Judge NEtson, in the case of ONonDAGA County Bank vs. Bates, 
observed, that if a notary should certify in his protest that a demand 
was made by him, when in fact it was made by his clerk, he would 
give or make a false certificate. 

This remark was not called for by the point to be decided, and 
entirely ignored the maxim, qui feeit per alium fecit, per se, and 
overlooked the constant practice of judges and other officers who 
certify to the authenticity of records, and to the verity of copies of 
papers on the examination of others, and their statement that the 
paper is a copy of the original, and the whole of such original. The 
Register of New York, as an example and illustration, is “authorized 
to certify to the genuineness of copies of records in his office, and 
upon his certificate that they are true copies of the original, and of 
the whole of the original, such copy may be read in evidence. . (3 . 
Rev. Stat., p. 56, sec. 50, 5th ed.) We know that the register who 
gives the certificnte does not in fact compare the copy certified with 
the original. He certifies it to be a true copy, upon the faith of the 
examination by his clerks, and in so doing, it can not be justly said 
that he gives a false certiticate. 

The law does not demand impossibilities, and the assertion may 
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confidently be made which Mr. Currry made in the last edition of 
his work on bills, as applicable to the courts of England, that the 
practice so fully proved in this case, prevailing in the city of New 
York, of presenting bills and notes by the clerks of notaries, is amply 
justified by the law of principal and agent, and has not been ques- 
tioned in any well-considered case by the courts of this State. 


In addition to the foregoing authorities, the case of NELSON vs, 
Forrerat, 7 Leigh Rep., 179, calls for particular attention. There 
a bill of exchange was drawn in Petersburg, Va., on a house in Liv- 
erpool, England; upon the maturity of the bill, being a foreign bill 
of exchange, it was presented for payment by a clerk of the notary, 
who, upon his demand and refus: ul, protested the same for non-pay- 
ment, and gave the requisite notices to charge the parties. In an 
action against them the same question was sharply presented which 
arises in this case, and the court held the protest legal and proper. 


Brockennorovan, J., referring to the remarks of Butier, J., in 
Lerr.ry vs. Mitts, says, at p. 198: “This general observation must 
be taken with reference to the ease before him, and clearly discoun- 
tenances the demand made by a clerk who was not in the employment 
of the notary, nor in any manner under his control; but it ought 
not, I think, to be extended any further, and it seems to me that 
much inconvenience woul l, result in commercial proceedings from 
esti wblishing the principle that a presentment and demand made by 
a notary’s clerk is not a sufficient foundation for a protest, and, on 
the other hand, that no injury can proceed from allowing it. In such 
a commercial emporium as Liverpool, a notary public of reputation 
must be frequeutly crowded with business; without the aid of his 
clerks he must neglect much of it. It may be necessary to make 
demands in different parts of the city at the same moment, while his 
own presence in his office is indispensable, and most of this business 
must be done within certain hours of the day. If the simple busi- 
ness of making demands on bills, or of receiving the money due on 
them, can not be done by his clerks, it must frequently ¢ go undone, or 
the holders must resort to other notaries of inferior reputation, or 
those less approved of. Then, I ask, where is the danger of confiding 
this business to a clerk? le is under the control and direction of 
the notary, who is responsible for his acts and omissions of duty. The 
protest is to be drawn up by the notary himself, and the law may well 
confide in his discretion that he will not sole smnly protest unless he 
is entirely satisfied that the demand has been made as it ought to be 
made. 


“The necessity of employing clerks of the notaries in this matter 
justifies the practice, and accordingly it is proved in this case that 
it is the usage in Liverpool for notaries to do this kind of business 
by their clerks. I think, then, the oditer dictum of Judge BuLeR 
should not be allowed to make the law, particularly as he had not 
before him the very case of a demand by a notary’s clerk, as the foun- 
dation of a protest by the notary.” , 
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4. Ought not the evidence of custom to have been received ? 


The defendant offered to prove a custom amongst notaries in the 
city of New York, that presentment of bills and notes is made by 
their clerks. The evidence was objected to by the counsel for the 
plaintiff, and the question was whether it was admissible. 


a Mvtten said “ the Court of King’s Bench, as long ago as 
“1761, decided that evidence of a custom was inadmissible to over- 
“turn a rule of law which had been established by the courts. In 
“Epre vs. THe East Inpta Company, 2 Burr, 1,216, the defendants 
“ offered evidence of a custom amongst merchants, whereby, when 
“the indorsement of a bill of exchange omitted the words ‘ or order,’ 
“the indorsement was held to be restrictive, while it had been held 
“by the courts to be negotiable when the bill itself was negotiable. 
“Lord Mansrietp said the point now in question has been already 

“solemnly settled both in the Court of King’s Bench and in Com- 
“mon Pleas, and therefore witnesses ought not to have been exam- 
“ined as to the usage after such a solemn determination of what was 
“the law. All the judges concurred, and a new trial was granted. 
“In ALLEN vs. Toe Mercuants’ Bank the plaintiff was permitted 
“to give evidence of a custom that a bank receiving a note for col- 
“lection became responsible for the acts of the agents employed by 
“it in the proceedings to collect. Nrtson, J., delivering the opinion 
“of the Supreme Court, says this system of customs is of mercantile 
“invention, devised for the convenience of business, and embodied 
“into the common law for the benefit of trade and commerce. 
“ After the rule has been recognized at law, it is no longer under the 
“control of mercantile usage, and the adjudication is the proper evi- 
“dence of it. It then becomes fixed and unalterable except by leg- 
“islative authority. The judgment of the Supreme Court in this 
“case was reversed by the Court of Errors, but not as to the ruling 
“on the question of usage. On the contrary, I understand the 
“chancellor, and VERPLANCK, senator, to adopt the views of NEL- 
“son, J., on that point. Bronson, J., in Hinton vs. Locks, 5 Hint, 
“437, says no usage or custom can "be set up for the purpose of con- 
«trolling the rules of law. In Tuompson vs. Asuton, 14, J. R., 316, 
“it is said no custom in the sale of any particular ‘description of 

“goods can be admitted to control the general rules of law; such a 

a would be extremely pernicious in its consequences, and 

‘render vague and uncertain all the rules of law. On the sale of 
“chattels, in BerrnE vs. Dorp, SELD., 95, the correctness of the same 
“principle is asserted. See also WurELER vs. NEwsoxp, 16 N. Y., 
“392. Hiaarns vs. Moors, 34 N. Y., 417. Duquiw vs. Epwarps, 50 
“Bars, 288. The duty of presenting, protesting, and giving notice 
Piped parties contingently liable on commercial paper, and the true 

‘manner in which these several duties must be performed, had its 
«origin in commercial usage, and rested on that usage until it was 
“adopted and changed, or modified by legislation. When the 
“courts ascertained and declared the usage, it was not thereafter 
“subject to be altered except by legislation. Custom may still be 
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“referred to to ascertain what shall be done in a given ease in re- 
“gard to protesting, etc.,a bill or note, when the courts have not 
“ascertained and declared what the duty is in that particular case, 
“but if the duty has been declared, evidence of a custom is wholly 
“inadmissible. The courts of this State ‘had, as it will be seen, 
“declared, long before this litigation arose, that a notary public 
“could not transfer the authority vested in him as a public officer 
“to a clerk or other person, and that negotiable paper must be pre- 
“sented by himself, and could not be presented by another author- 
“ized by him. Within the principal of the authorities above cited 
“ proof of a general custom since the case of THompson vs. AsuTon, 
“supra, for notary’s clerks to make presentment of bills and notes 
“has been incompetent. 

“Tt only remains to inquire whether proof of such local custom, 
“as distinguished from a general custom, is admissible. In Tiomp- 
“son vs. Asuron the cause of action arose in the city of New York, 
“and on the trial the plaintiff, who had purchased certain crockery 
“of the defendant, offered to show that it was the custom of mer- 
“chants engaged in the purchase and sale of crockery to sell on the 
“invoices without any examinaticn of the contents of the crate in 
“which it was packed, and that it was the uniform understanding 
“that this exhibition of the invoices amounted to an undertaking 
“on the part of the seller that the wares were good and merchanta- 
“ble. The action was case for damages, the property not being 
“good or merchantable. The court rejected the evidence. There 
“was a motion to set aside the nonsuit. The court, in deciding the 
“motion, say the evidence was properly rejected ; no custom in the 
“sale of any particular description of goods can be admitted to con- 
“trol the general rule of law. In Bennam vs, Dorp, 1 SELD., 95, 
“the cause of action arose in New York, and was brought to recover 
“damages for an alleged breach of warranty, on the sale of blank- 
“ets, by the defendant to the plaintiff. On the trial the plaintiff 
“was permitted to prove that it was a custom amongst those en- 
“gaged in dealing in blankets to sell by sample; that it was not 
“usual to open the bales containing the blankets, but if on opening 
“they were found defective, it was usual for the seller to make an 
“allowance to the purchaser or to take them back. The plaintiff 
“had judgment in the Supreme Court of the city of New York, and 
“the defendant appealed to the Court of Appeals. That court re- 
“versed the judgment, holding the evidence of the custom to be 
“inadmissible. Jewett, J., who delivered the opinion of the court, 
“adopts the language of the Supreme Court in THomrson vs. Asn- 
“TON, cupra, as stating the rule in regard to evidence of custom to 
“eontrol the rules of law. The case of WHEELER vs. NEWBOLD, 1 
“N. Y., 392, is, it seems to me, conclusive on the question of the 
“competency of evidence to establish a local custom. The action 
““was brought to recover the amount of certain notes, etc., deposited 
“by plaintiff with defendant as collateral security for a loan. The 
“ defendant offered to prove a custom for persons holding such col- 
“laterals to sell them at private sale, within a reasonable time after 
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“the debt became due, after notice that such sale would be made. 
“The court excluded the evidence, and on appeal to the Court of 
“ Appeals the ruling was affirmed, and evidence of custom held to 
“be incompetent. In Hiacins vs, Moore the action was brought 
“for the price of grain sold by the plaintiff to defendant, through a 
“broker in the city of New York. The defence was that the de- 
“fendant (the purchaser) had paid the broker the price, and offered 
“to prove a custom in the city of New York for buyers thus to pay 
“when the seller resides out of the city. The referee who tried the 
“cause received the evidence, found the’ existence of the custom, 
“and ordered judgment for the defendant. The Court of Appeals 

“reversed the judgment. Peckuam, J., after referring to several 
“cases in this State, holding that suc ‘ha custom as that found by 
“the referee could not be proved, proceeds to say: ‘In this ease 
“the law defined the rights and duties of this broker as clearly as 
“it did those of the plec lgee of stock in ALLEN vs. Dyxers (7 Hitt, 
“497), or of choses in action, in Bowen vs. NEWE LL (4 Sevp., 190), 
“and they could no more be controlled by usage.” Wricurt, J., in 
“the same case, says: ‘It is obvious that the rights of the plaintiff 
“can not be controlled or affected by a local usage in a particular 
* ~ trade found by the referee. The usage is invalid and has no bind- 

‘ing foree on the plaintiff, for various reasons. It being the law of 
- «the State that a broker in general has no authority to sell, in his 
“own name, and, therefore, no authority to receive payment for 
“goods sold by him, a local custom like that found by the referee 
“to exist in the city of New York was void. Such a usage, if sanc- 
“tioned, would be to overthrow the law in the city of New York. 
“Tf it prevails there, as the referee has found, it can not be allowed 
“to control the settled and acknowledged law of the State.’ 

“In the case before me the duty of the notary was clearly de- 
“fined, and perfectly well understood. The custom proposed to be 
“ proved relieved him from a part of such duty, and enabled him to 
“transfer its performance to another, in palpable violation of the 
“law, and of the rights of persons w hose interests were to be af- 
“fected by the proper performance of the notary’s official duty. It 
“seems to me that no distinction in principle can be drawn between 
“the cases cited and the one before me. The only other case to 
“which I shall refer is that of Duquip vs. Epwarps, cited supra. 
“In that case the plaintiff sued to recover money received by de- 
“fendants for flour consigned to the defendants living in Albany, 
“fur sale in that city. The plaintiff obtained an order of an arrest, 
“on the ground that the money sued for had been received in a 
“fiduciary capacity. The defendants, to get rid of the order, showed 
“by affidavit that it was a custom amongst persons selling flour on 
“commission to charge the owner, in account, with freights, com- 
“‘ missions, etc., and to credit him with avails of sales, thus making 
“such excess over the charges and expenses a mere simple debt, and 
“not money received or held in a fiduciary capacity. ‘The Court at 
“the General Term, in the 8th District, on the appeal from the order 
“at Special Term, vacating the order of arrest, reversed the decision 
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“of the Special Term and vacated the order. Daniets, J., in deliv- 
“ering the opinion of the court, after stating that notice of the 
“custom was not brought any to the plaintiff, and without it the 
“custom was of no avail, says: ‘The mere existence of the usage 
“and custom relating to it (ihe money not being held in a fiduciary 
“ capacity) among commissioned merchants can not affect these (the 

“ plaintiff's) rights, for these are defined and regulated by well- 
“settled rules of law, and those rules can not be abrogated or 
“overthrown, because it may be the custom of the business to which 
“they relate to disregard them.’ That usage or custom itself will 
“not be sufficient to deprive a party of rights otherwise secured hy 
“law, is so well established by the decisions as to need only a 
“ reference to them to confirm that conclusion. 


“The following cases are equally conclusive as to the inadmissi- 
“bility of a custom to override a rule of law. 


“ WoopruFr vs. Mercuants’ BANK, 25 Wenp., 674. Same vs. 
“Same, affirming judgment of Supreme Court, 6 Hirt, 176. Frrra 
“ys, Baker, 2 J. R., 827. Bowren-vs. NEweE tt, 18 Bars., 391. 


“T must, therefore, reject the evidence of the custom.” 
In commenting on this opinion the defendant’s counsel said :— 


“1, The duties of notaries public and the mode and manner of 
their exercise, are regulated and prescribed by commercial usage, 
and not by statutory enactment. (Currry on Bills, p. 483, ete. ; 
already cited. Brooks on Notaries, p. 66. 


“9. The statutes of this State recognize this rule in omitting all 
directions as to the mode and manner in which they shall discharge 
such duties, and declare that they may exercise such powers and 
duties as according to commercial usage may be performed by 
them. 


It is shown that by the practice and commercial usage pre- 
siti’ in England, for now near a century and a half, and therefore 
well established before the separation of these colonies from the 
mother country, that notaries public could legaliy protest bills, 
foreign or inland, checks, drafts, or notes, upon the presentation 
thereof, and upon demand for acceptance or payment by a clerk of 
such notary. 


“4, The evidence offered upon the trial of this action would estab- 
lish that a similar usage and custom prevails in the city of New York, 
known and recognized, and in practice conformed to there, among 
all persons connected with or transacting business with the banks 
and bankers therein and with the notaries public therein. 

“5. It is “commercial usage” which the statutes declare to be the 
source of power of notaries, and to ascertain that, we must seck 
commercial marts, and therefore the usage and custom prevailing in 
the city of New York upon this subject is commercial usage.’ 


It was lawful for the defendant to protest the same in virtue 
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thereof, and such protest was in all respects legal, according to 
commercial usage and custom, established in the city ot New York, 
and that such is the law of New York. 


It is an entire mistake to assume that the defendant claims to 
show a custom or usage to alter any rule of law, or to make that 
valid which the law declares invalid, or to alter a contract between 
the parties, 

We invoke the commercial usage and custom to answer what the 
law is, and we desire no better authority than the remarks of Chief- 
Justice Biack, in 20 Penn., 245. 

The charge of Chief-Justice OAKLEY, in ALLEN vs. MERCHANTS’ 
Bank (22 WeEnD., 218), was accepted by counsel on both sides as 
stating the correct rule of law, viz.: that to establish the usage or 
custom claimed by the plaintiffs to exist, it must appear that the 
practice of the banks had been generally in conformity to such 
ulleged usage, and for so long a period as to have been generally 
known. 


Even if it had been shown that the commercial law was different 
from the usage and custom prevailing in England and in the city of 
New York, we insist that there is ne good reason why a general 
commercial law should not be controlled by a special local usage 
(e. g.. a custom in Washington to demand payment and give notice 
on the fourth day), so far as that usage extends. (Remer vs, Bank 
oF CotumpraA, 9 Wurat., 581.) 


Parties are bound by this usage whether they have notice of it 
or not. They are presumed to be governed by the usage of the 
bank at which they have chosen to make the security negotiable, 
and it is not necessary to bring home personal knowledge to the 
indorser. (Mitts vs. Bank or U.5., 11 Wuear., 431.) 


The principle that the parties to a bill or note are presumed to 
contract with reference to any local usage affecting the time of pay- 
ment (e. g., a usage to demand payment on the fourth d: ay instead 
of the third), is equally applicabie to the case of a bill drawn in one 
place upon a person residing in another where such usage exists. 
(Bank or WASHINGTON vs. Triple Tr, 1 Prr., 25.) 


In Mercuants’ Bank vs. Wooprurr, 25 WEND., 674, the action 
was upon a bill of exchange at sixty days after date, drawn in Michi- 
gan upon a bank in the same State, but payable by its terms in New 
York. It was protested without grace, and upon the trial it was 
insisted that the instrument was a bank check or draft, and that, 
according to the usuge and custom of merchants in New York, it 
was not entitled to grace. 

The court held, that if the usage prevailed as testified to, it 
could not be allowed to control the settled law of the State in re- 
spect to that description of paper. (S. C., 6 Hitx, 174.) 

KitgoreE vs. BuLKLEY, 14 Conn., 372, where the plaintiff, in an 
action against the indorsers of a certificate of deposit, offered evi- 
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dence to show that, although the general law of the State of New 
York as to negotiable paper is otherwise, yet, by the usage and 
custom prevailing in the city of New York, this particular species 
of negotiable paper is not entitled to grace, and that when, by its 
terms, it falls due on Sunday, it becomes payable on the preceding 
Saturday. 

It was held that such evidence was admissible, the law on this 
subject being expressly and decisively settled. Such evidence is 
admissible on the principle of ascertaining and carrying into effect 
the intention of the parties, and others doing justice between them. 


Nor is such evidence obnoxious to the objection that its effect is 
to vary by parol the written contract of the parties. (Cubns vs. 
Apams, 13 Gray, 397.) 

The action was upon a sight draft, or bill of exchange, drawn by 
Apams & Co., at San Francisco, upon Apams & Co., of San Fran- 
cisco, at New Orleans, and acceyted payable at the latter place. 
The only evidence of presentation and protest was a record of a 
notarial protest, dated at New Orleans, certifying that the notary, 
“by his deputy, W. G. Larnam,” presented the drait, ete. The 
court held, that the instrument being a foreign bill or note, was by 
the Law Merchant entitled to grace, and that the rule of the Law 
Merchant prevailing throughout the United States must govern, 
unless, by the usage or law of the place where the contract was to be 
performed, no grace was allowed. The court held further, that the 
certificate of presentment was insufficient, no evidence being offered 
to prove that a notary in Louisiana was authorized by usage or 
statute to employ a deputy, or to authenticate his acts by the notary’s 
own certificate. 

“ Doubtless, by well-settled usage in some places, and in others 
by express provisions of statute, notaries are authorized to employ 
clerks or deputies to perform official acts coming within the sphere 
of their duty, and are empowered to certify and authenticate their 
acts by their own notarial certificates, in like manner as if such acts 
had been performed by themselves personally.” (1 Green.ear, 
Kv., §§ 292 and note 488. 2 GrerNiuar, Ey., § 249. 


A usage which does not go to vary the contract may be proved 
for the purpose of explaining it (¢. y., a usage among carpenters to 
treat ten hours as a day’s work). (Hinron vs. Locks, 5 Hitt, 437. 
Dacron vs. Daniets, 2 Hit, 472.) 

In Bowen vs. New t, 4 Sexp., 190, the evidence of the usage of 
a particular bank in Connecticut, upon which a check or draft, pay- 
able at a day subsequent to its date, was drawn, to regard such 
drafts as checks and not entitled to grace, was excluded. 

On a new trial of the same case, it was proved that it was the 
usage of all the banks in Connecticut not to allow grace on such 
dratts, and that by the law of Connecticut the allowance of grace is 
governed by usage. It was held the evidence of usage and of the 
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law was properly admitted, and conclusively established the plain- 
tiff’s right to recover. (S. C., 2 Durr, 584.) 

The court say, Durr, J.: “And it is our deliberate and fixed 
opinion that the ‘law is settled by decisions far too numerous to be 
quoted, that the interpretation of a mercantile contract is in all cases 
governed and controlled by usage (4 Term. R., 216), where the usage 
justifies the presumption that the contract was made in reference to 
its existence, and that this presumption always exists, when the 
usage proved is generally definite, uniform, and notorious. In all 
such cases it is the duty of judges to give that construction to the 
agreement of the parties which the usage requires, however widely 
this construction may differ from that w vhie h, in the absence of such 
proof, the terms of the instrument or the rules of law would constrain 
them to adopt.” 

See cases referred to by Judge Durr, on pp. 594 and 595, and 
after referring to ALLEN vs. Mercuants’ Bank (22 WEND., 215), he 
says: “In this remarkable case the judges of the Superior Court, of 
the Supreme Court, and the Court of Errors, were all of opinion 
that the construction which the law would otherwise give to a con- 
tract between a bank and one of its dealers, may be set aside by 
proof of an opposite usage.” 

Judgment was affirmed by the Court of Appeals (S. C.,3 Kern, 
290) upon the grounds stated in the opinion in the Superior Court. 


In Osporn vs. Suirn (N.Y. Superior Court) the opinion of Jonxs, 
Ch. J., is found reported in 14 Conn. Rep., 362. The question in 
that case was whether a check on a bank, dated New York, October 
6th, 1836, payable “ on the 16th October,” was payable on that day, 
or entitled to days of grace. Judge Jones said: “ On this question 
a usage or custom was relied on, and was proved to the satisfaction 
of the jury to exist, that such checks are to be paid on the day named 
in them and appointed by them for the payment of them, and are, 
not entitled to grace; and if the custom thus proved is a 
good custom, and ‘the t testimony warrants the finding of the jury, 
that question is at rest. We think the jury fully warranted in their 
finding by the evidence before them, and we see no sufficient ground 
for impeaching the custom. The objection to it, drawn from its sup- 
posed collision with the rules of the common law, can not in our view 
of it be sustained without impugning some of the best-settled prin- 
ciples applicable to mercantile law. Unsages constitute a large por- 
tion of commercial rules, and to that source solely the allowance of 
days of grace on mercantile paper is to be traced. It had its origin 
in usage, and to usage it owes its existence. * * * But itis insisted 
that a check is an inland bill of exchange, and when payable on a 
day subsequent to its date, is entitled by the commercial law to 
grace. * * * A check is an order or draft upon the deposit of the 
dealer of the bank. It has a distinct and appropriate name and char- 
acter of its own, and though in its form and many of its properties 
it closely resembles an inland bill of exchange, it 1s not strictly, and 
in all respects, the same species of paper w ith theinland bill. In the 
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case of Conroy vs. WARREN, 3 Jouns., Ca., 259, a check was held 
by our Supreme Court not to come within the act of Congress then 
in force laying a duty on stamped paper, although that act enume- 
rated foreign and inland bills of exchange amongst the instruments 
required by its provisions to be stamped.” 

This opinion is quoted with approbation by Storrs, J., in the case 
of KiLGoreE vs. Bucktey, 14 Conn., 362, at p. 389. He says: “ This 
opinion, by that respectable tribunal, the Superior Court of New 
York, held that evidence of usage was admissible.” He then quotes 
largely from this opinion, and the doctrine of this case is maintained 
and enforced by most cogent reasoning, and an elaborate citation of 
authorities. This opinion of Judge Srorrs, and that of Judge Durr 
in 2 Durr, affirmed in the Court of Appeals, in 3 Kernan, are so full 
and complete, that any further discussion of this point is rendered 
wholly superfluous. 


The case of the Orseco County Bank vs. Warren (18 Barn., 
290) does not change the rule respecting the effect of an established 
custom. 

The offer there was to prove that the register of a deceased no- 
tary was kept as notaries usually keep their registers, and that no- 
tarles in New York, in their protests and registers, usually state a 
demand made upon a firm to have been made upon one of the firm, 
without naming which member of the firm. The certificate of pro- 
test and the entry of the register did not state when the demand 
was made, or upon which member of the firm it was made. 

Again, the defendant is to be presumed to have made his contract 
as notary with the Metropolitan Bank, with reference to the general 
usage and custom of notaries in New York, in respect to present- 
ment and protests of bills of exchange of the character of the one in 
question. 

Mecnantcs’ Bank or Batrmore vs. Mercnants’ Bank oF Bos- 
ton, 6 Mer., 13, was an action for damages by reason of the failure 
of the defendants to have properly protested a postnote of the 
Franklin Bank of Boston, sent them by the plaintiff for collection. 

It had been the practice of the Franklin Bank, so long as it re- 
mained solvent, to pay such notes at their maturity without grace. 
The question as to days of grace had not been raised, and the Mer- 
chants’ Bank, under the impression that the usual practice was valid 
and proper, presented the note in question at maturity, and on its be- 
ing dishonored gave notice to the indorsers, whereby they were dis- 
charged, the post-note being held to be entitled to grace. 

The Court held that, under the circumstances, the point of law be- 
ing doubtful and unsettled, the Merchants’ Bank was not respon- 
sible. 

The Court say: “Reasonable skill and knowledge only are demand- 
ed in every other branch of science ; why should absolute knowledge 
and consummate skill be required in a department where it is often 
impossible to know the law, in its application to a particular state 
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of facts, until it has been authoritatively declared ? Take for instance, 
on this very point, as to the legal mode of demanding payment of a 
bill of exchange, the case of Rowe vs. Youn, 2 Bron. and Bine., 
165, and 2 Brian, 391, decided in the House of Lords, in 1820. It 
was the case of a bill of exchange, payable at a certain day, drawn 
generally on A, B., and by him’ “accepted, payable at the house of a 
banker specially designated by the acceptance, The question was 
whether it was necessary to aver and prove, in order to maintain au 
action against the acceptor, that payment had been demanded ,at 
the banker’s at the matur ity of the acceptance. The Court of King’s 
Bench had decided the question one way, and the Court of Common 
Pleas the other, and in the House of Lords, on a reference to the 
twelve judges, there was great diversity of opinion, and most of the 
judges stated the grounds of their respective opinions at great 
length. It was ultimately held that it must be averred and proved, 
that it was demanded at the house of the banker designated in the ac- 
ceptance. Now suppose, before that decision, a banker in London 
had received from his correspondent in the country such an accept- 
ance, and following a series of decisions in the Court of King’s 
Bench, had presented it at maturity, not at the house of the banker, 
but to the acceptor personally, at another place, but before any re- 
covery had on the bill this decision of the House of Lords had oc- 
curred, would it be reasonable to hold such an agent personally re- 
sponsible for the knowledge of so doubtful a point of law ? 

“The manner in which presentment is made of a foreign bill, and 
the form of the protest of it on dishonor, are entirely regulated by 
usage and practice.” (BrooKker’s Office of Notary, page 530.) 

There is no statutory regulation on the subject in this State; and 
in no case in this State has it been held, that, to warrant the protest 
of a foreign bill by a notary, presentment must be made by him in 
person. 

All the cases referred to by counsel for plaintiff, arise upon paper 
in respect to which no protest is necessary, and turn upon the con- 
struction of the statute authorizing a certificate of protest to be used 
as presumptive evidence, in place ‘of common-law evidence. In those 
cases, the courts have held simply that, where the statutory evidence 
is offered, it must appear to be in strict compliance with the statute, 
or it fails to supersede the common-law evidence. The party must 
resort to his common-law evidence, unless he brings himself strictly 
within the statute. 

What the law requires, upon the dishonor of a foreign bill, is a 
protest, and it is that only which is said to be a constituent part of 
the contract. But the form of the protest is not settled by law, but 
is left altogether to the usage of the place where it is made. (Bank 
or RocuxsTEr vs. Gray, 2 Hitt, 227.) 

No English case can be cited, where the question was involved 
in the judgment, in which the courts have held, that presentation, by 
a notary’s clerk, in a place where the usage so to present was known 
to exist, was not valid as the basis of a protest by the notary. Mr. 
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Brooke cites several instances at nisi prius, where the courts have 
acted upon his view of the law. 

In this country the question has been distinctly presented, in 
several instances. 

In Netson vs. Ferrerat, 7 Lerau, 179, the protest was made 
in Liverpool, upon presentation and demand by the notary’s clerk. 
The usage was proved. 

In MILtreNBERGER vs. SpaLptne (33 Missouri Reports, 42), the 
bill was drawn in Missouri upon a party in Baltimore. The pre- 
sentment and demand were made by a notary’s clerk. And the no- 
tary, in his certificate of protest, stated that he had caused the bill 
to be presented and demanded. There was proof that it was the 
usage, in the city of Baltimore, to make presentment and demand by 
a notary’s clerk. The court,in Missouri held, that proof of such usage 
made the demand a proper one, and that the protest based thereon 
was valid. (This case establishes also that, so far as the question of 
the sufficiency of demand is concerned, the plaintiff could have recoy- 
ered in Missouri, by proving the usage in New York, which he 
wholly neglected to do.) 


In Cusss vs. ApAms (13 Gray, 397), the court distinctly recognize 
the validity of a usage in some places, when shown, by which “ no- 
taries are authorized to employ clerks or deputies, to perform official 
acts, coming within the sphere of their duty, and are empowered 
to certify and authenticate their acts by their own notarial certifi- 
cates, in like manner as if such acts had been performed by them- 
selves personally. 

In considering this question, the distinction is constantly to be 
borne in mind, between those things which, by settled law, are 
deemed to enter into the contract itself, and are, therefore, not to be 
affected by custom or usage, and those things which are mere inci- 
dents in the procedure to comply with the requirements of the 
contract. 


The latter are always the subject of, and governed by, the estab- 
lished usage or custom of the place where the step is to be taken or 
the thing is to be done. 

In respect to those things, the law is that they may be done 
according to the usage; and the proof of the usage, instead of being 
in violation of law, is, in fact, proof of its requirements. 


This may be illustrated by several of the steps in charging par- 
ties to bills. 

1. A “demand” is necessary by law and by the contract. A 
custom or usage to dispense with a demand can not be shown, because 
it is against the law and the contract. But the time of day, that is, 
within what hows, the demand must be made, is clearly a subject of 
usage, and may be controlled by the particular usage of a drawee. 


A bill on a bank must ‘be presented during banking hours; but 
what are they ? In New York, as everywhere, each bank establishes 
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its own. They may be from ten to three, from eleven to two; and 
the wsage or rule of the bank controls, as to the time the bill must 
be presented. In the smaller places of the country, the hours are 
fixed at from 9 to 12 a.m., and from 2 to 4 p.m; and within those 
hours the bill must be presented. A presentation at half-past twelve 
in New York, is good; in the country, it may be bad. And thus 
local usage controls an important element; because the law and the 
contract respects the usage. And the “ holder is bound to respect 
the custom of business, established in a particular place, requiring a 
presentment within certain limited hours.” (Epwarps on Bills, 
528.) 

So the place of presentation may be governed by usage, depend- 
ing upon the nature of the business of the party, and the locality 
where he carries it on. 

And what is a sufficient demand may also be the subject of usage. 
In respect to inland bills and notes in Massachusetts, and some other 
States, when payable at bank, a usage to demand by delivering a 
notice before maturity to the maker or acceptor, stating where the 
note may be found, and when it falls due, is recognized as a sufficient 
demand under the established usage. (See Epwarps on Bills, 508, 
cases there cited.) 

' 2. So, too, of the person of whom the demand may be made. If 
it be the custom of the party to keep clerks at his place of business, 
the demand may be of a clerk. And Srory tells us that, if a drawee 
be of a religious faith that treats Saturday as*the Sabbath, and does 
no business, his custom must be respected. A bill falling due on 
Saturday must be demanded the day before. (Srory on Notes, sec. 
222, on Bills, sec. 340.) 

The bill, it should be recollected, has been dishonored before it 
comes to a notary’s hands. It is a known fact that it is not to be 
paid on presentation ; and that it is placed in his hands for official 
protest. 


The form of demanding payment is at most an idle one. There 
is no sound reason why the mode of doing it may not be regulated 
by usage; and in a great commercial city, where the use of clerks 
becomes a necessity to the notary, owing to the pressure of business 
to be done in a brief space of time, there is no reason why the ex- 
igency may not justify and create a valid usage, as to the steps pre- 
liminary to the protest. 


On the subject of usage, the law of this State can not be said to 
be well defined or well settled. In no case has it received a clearer 
and more accurate exposition than in BowEn vs. NEwELL, 2 Dusrr, 
584, 


Justice Mututn fell into the error of supposing that the courts 
of this State have ever decided that a foreign bill must be presented 
by a notary in person, and could not be presented by his clerk ; and 
hence followed his additional error of excluding the offer to prove 
the universal custom and usage in the city of New York. 
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5. Was the notary, or the bank which employed him, primarily 
liable ? 


On this point Judge Muttin held that the bank was (except for 
the statute about misconduct of notaries) primarily liable, following 
the law as laid down in ALLEN vs. the Mercuants’ Bank, 22.WENp., 
215; though against his own judgment as to what the law ought to 
be. But he was very decided in the conclusion that the defendant 
was personally and directly liable under the statute. 


6. Does the statute holding notaries liable for misconduct 
apply ? 

It is provided, 3 R. S., 5th ed., 474, § 37, that forany misconduct 
in any of the cases where notaries public appointed by the author- 
ity of the State authorities to act, either by the laws of this State or 
any other State or country, by the laws. of nations or commercial 
usage, they shall be liable to the parties injured thereby for all 
damages sustained. 


“Tt can not be necessary,” said the judge, “to cite authorities to 
prove that a neglect of a well-defined official duty is misconduct, 
within the meaning of this provision.” 


“Tt is conceded that the defendant was the notary of the Metro- 
politan Bank, to whom it delivered all papers in its custody requir- 
ing presentment for acceptance or payment, and if not accepted or 
paid, then to be protested. 


“ He received the bill in question, but did not present it for payment 
himself. He did cause it to be presented by his partner, TurNEY, 
also a notary, and defendant himself protested it for non-payment.” 
Under the views taken by him with regard to the necessity for per- 
sonal presentation, and the inadmissibility of evidence to prove a 
particular custom, he holds the defendant liable. 


The defendant maintained that misconduct within the statute in- 
volves an intentional wrong, and either an act criminal within itself, 
because of an intentional departure from official duty in doing it, or 
a wilful refusal or neglect to perform an official act. It was not de- 

signed merely to re-enact the common-law liability by this section, 
but to affix plain liabilities, civil and criminal, to actual malfeasance. 


The word “ misconduct,’ whenever used in a statute, involves 
that moral guilt incident to crimes and misdemeanors, manifested by 
an injurious act, or by a wilful refusal to perform an official duty. 


It is for the same misconduct under this statute, for which an 
indictment would lie, that a remedy by action is given; and where 
it consists in neglect, it must be “a wilful neg lect to perform such 
duty.” (2R. S. 696, sec. 38.) 


The statute (2 R. S. 542, sec. 10) uses the same word in provid- 
ing that the award of arbitrators may be set aside “ for misconduct 
in ‘Tefusing postponements, or refusing to hear pertinent aud material 
evidence.” 
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In every case the courts have*declared that this means, not mere 
errors of judgment, however great, but “ acts evincing unfairness, or 
contrary to all the principles of a just proceeding.” 


(Turnsutt vs. Martin, 37 How. P. R. 20.) “Such misconduct 
as implied an intention to do wrong.” (Smiru vs. CurLer, 10 WEND., 
589, 24 Bars., 149, 9 Joun., 212, 13 East., 357, 1 Joun., Chan. Rep., 
101. 

Attorneys are declared public officers by statute and are so held 
by the courts. Waters vs. WuitreMan, 22 Bars., 595. And the 
court may deal summarily with them for “ official misconduct,” but 
this is held to signify malpractice with intentional wrong or deceit, 
and not an error of judgment or mistake of the law. 

See ex parte GaRLAND, 4 WALLACE, 333, 22 Bars, 595. 


It was error, therefore, to hold the defendant liable to plaintiff 
for official misconduct under the statute. 

It was error also to exclude evidence of the universal usage at 
New York, for the reason that such proof would exculpate the de- 
fendant from the charges of intentional official misconduct. 

It would be monstrous to hold an act to be official misconduct 
which was believed to conform to the law because sanctioned by 
long-established and universal usage. That evidence would have es- 
tablished perfect innocence of conduct on the part of defendant, and, 
taken in connection with the proof of the great pressure of business 
upon him on the 5th of January, and his physical inability to per- 
form it, would relieve the case of all pretext of misconduct. 

It is sufficient if an agent or officer, upon a doubtful question, fol- 
lows the prevailing practice. (See 6 Mercatr, 26.) The same rule 
applies to attorneys. (8 Mass. Brokers, Cuapman vs. Watton, 10 
Rivne, 57; to factors, Levincn vs. Meics.) Cowen, 645. To Sur- 
GEONS’ LEASE vs. FREUBEN, 1 East., 348. 

The proofs should have been admitted also, as bearing upon the 
construction to be given to the contract between the defendant and ‘ 
the Metropolitan Bank ; for if there was an established and univer- 
sal custom among all the banks and notaries of New York, by which 
foreign bills might be protested, on demand, by a notary’s clerk, 
that custom entered into the agreement under which defendant was 
acting ; and it can not be said to be misconduct, within the statute, 
to do an official act in a form in which the parties have agreed 
it may be done. Can a sheriff be sued for official misconduct, by a 
party whose attorney was agreed with or directed him to do the act, 
or authorized it to be done, in the manner in which it was done? 


7. Construction of the Act of 1857, in relation to grace upon 
drafts on bankers. 

A question was raised on the appeal, but not in the court below, 
as follows :— 

The bill in this case was dated on the 4th of September, and 
payable four months after date. Jt fell due, at the common law, on 
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the 4th and 7th days of January.’ The agent of plaintiff delivered 
it to defendant, to be demanded and protested, on the 5th of Janu- 
ary. A demand and protest on that day were claimed to be wholly 
nugatory; (GRIFFIN vs. Gorr, 12 Joun., 423.) And no right of action 
ean arise against defendant for not doing a nugatory and ineffective 
act. The responsibility is upon the agent, who required demand 
and protest at an improper time, and received back the bill and sent 
it to plaintiff before it had matured; thus putting it out of the 
power of defendant to make a proper demand and protest at the 
maturity of the bill. (Amrrican Express Co. vs. Eaprrt, 21 
Indiana, 4. 

It will not be denied, but that the bill in this case carried grace, 
unless it is within the provisions of the statute abolishing days of 
grace, upon certain classes of checks, drafts, and bills drawn upon 
banks and individual bankers. The act is in these words :-— 


“All checks, bills of exchange or drafts appearing upon their 
face to have been drawn upon any banking association, or individ- 
ual banker carrying on banking business under the act to authorize 
the business of banking, which are on their fuce payable on any 
specified day or in any number of days after the date or sight thereof, 
shall be deemed due and payable on the day mentioned for the 
payment of the same, without any days of grace being allowed. 
And it shall not be necessary to protest the same for non-accept- 
ance.” (Chap. 416 of the Laws of 1857. Sec. 2, 4 R. S., Epwarps’ 
ed. page 458.) 

This statute being in derogation of common law, is to be strictly 
construed (Coke Inst. 282. 6 L. 3, § 485.) (Busuine vs. BUSHNELL, 
6 Hint, 382. Brengamin vs. BENJAMIN, 1 SELDEN, 383. PEOPLE vs. 
Happen, 3 Denio, 220. Rus vs. Atrer, 5 Deno, 19. Port-war- 
DENS vs. CADWRIGHT, 4 SAnF., 236. Waite vs. WaGner, 25 N. Y., 
328. WHINANs vs. Peesies, 32 N. Y. Srymour vs. Jupp, 2 Com- 
STOCK, 464.) 

It is well settled that, at common law, days of grace are part of 
the contract. (BANK OF WASHINGTON vs. TRIPLETT, 1 PEr., 25.) 

The statute establishes a different rule for those classes of com- 
mercial paper falling within it. As to such paper, it changes the 
rule, but it has no effect upon paper not within the specified classes, 


“ All checks, bills of exchange or drafts,” are not affected by 
the statute, but only such as appear “ upon their fuce” to be drawn 
upon a bank, or individual banker carrying on business under the 
general banking law. A bill, therefore, upon a person who is an 
* individual banker,” is not within the act unless it appear upon its 
Jace to be drawn upon him, in his character or capacity of a banker 
under the law. 


Nor are all checks, bills or drafts, drawn on a bank, etc., within 
the law; but only such as are “ on their face payable on a specified 
day, or in any number of days after date or sight.” 


The bill must, therefore, be within one-of these classes, to wit— 





1871.] Law of Bills of Exchange. 633 


it must apnear “ on its face” to be payable ona specified day, or 
ina specified number of days after date. And the fact is to be 
determined by what appears on the face of the paper, and not by 
computation. Where computation is necessary dehors the bill to 
ascertain the number of days, the days of grace are not taken away. 


A bill payable five years after date is not within the statute; but’ 


why ? because the bill on its face is not payable in any number of 
days. A bill at thirty days after date is within the law, but one at 
thirty months is not. A bill “at months” is not within the act, be- 
cause the number of days in which it is pay: able are not stated on the 
tace of the bill. The object of the statute is not to cover all bills, but 
only those which have “a day of payment mentioned,” either by spe- 
cifying on the face the day itself, or the exact number of days atter 
date or sight. 

A bill drawn at thirty days is a different thing from a bill drawn 
at one month. If drawn on the Ist day of January, at 30 days, it 
is payable on the 31st, by the nwmber of days on its face ; but if 
drawn at one month, it is payable on the 1st of February, not by the 
number of days on its face, because a number of days does not 
control, but the month does. So a bilk, if drawn on the 28th day of 
January, at one month, is due on the 28th of February; if drawn on 
the 29th of January, it is still due on the 28th of February; and so 
if drawn on the 30th or 31st of January, it is still due on the 28th of 
February, unless it be leap-year, in which case it is due on the 29th ; 
but in neither case does it lap over into the next month; but a bill 
at 30 days. drawn on the 31st of January, is not due till the 3d of 
March. (Srory on Bills, 391, note. Epwarps on Bills,515. Currry 
on Bills.) 

Srory gives an example of the difference in such bills, at page 
390. He says: “Ifa bill is drawn in America or England on the 1 
of January, payable in either country one month after “date, the home 
of grace will begin on the second day of February, and end on the 
fourth day of February. 

“On the other hand, if a bill of exchange were drawn in America 
or England, on the first day of January, payable in either country at 
thirty days after date, the days of grace will begin on the first day 
of February, and end on the third day.” 

So a bill drawn at 6 months after date, and dated on the first day 
of January, has (excluding the first day) 180 days to run; but one at 
6 months, dated at the first day of July, has 183 days to run, exclu- 
sive of the first day. 

The Jaw has made and always recognized a clear distinction be- 
tween a bill payable on its face, in a specified number of days, and 
one payable at months. 

The contracts are essentially different in the material point of time 
of performance. 


A bill at four months can not be said, without a perversion of lan- 
guage, to be payable on its face “in any number of days;” for in 
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such a case it requires computation to determine the number of days, 
and when determined, the number of days is of no importance what- 
ever upon the legal effect of the bill. What the statute meant to pro- 
vide for was, the cases where the day of payment is on a definite day, 
or where it is made definite by the number of days expressed on the 
face of the bill; and not for cases where the time at which the bill 
drawn is not so determined. 


If the construction claimed by the plaintiff be the true one, then 
there is no time-bill, check, or draft on a bank, that carries days of 
grace; for no bill, on time, can be imagined that is not within the 
construction ; for every period of time, which is not less than a day, 
is reducible to days. If that had been the intention, the Legislature 
would have simply declared that “all checks, bills ‘of excha ange, or 
drafts, drawn on banks or bankers, shall be payable without days of 
grace ; instead of which the Legislature has seen fit to limit the change 
to bills which have a day mentioned for the payment of the same, 
either by specifying the day, or the number of. days, after date or 
sight, “ on their face.” 

This specification operates to restrict the statute to the classes 
designated. The maxim, “eapressio unius est exclusio alterius,” is 
applicable. 


That maxim is never more applicable than when applied to the 
interpretation of a statute. (Brvuom’s Legal Maxims, 637, and case 
cited in note 3.) 


It might as well be insisted that a promissory note, payable at 
bank, or discounted by a bank, is within the law, and therefore car- 
ries no grace, as to insist that some other kind of commercial paper, 
outside of the description, is within it. 

All other bills are purposely left to the settled common-law 
rules. This is the only intention the Legislature can be said to 
have had, because that is the language w hich they have chosen to 
use. The only sound rule of construction is, that “the legislative 
intent must be taken as expressed by the wor ds which the Legislature 
has used (SepGwick on statutory construction, 383). Interpret ation 
in these cases is necessarily conjecture, tending to assume the shape 
of mere arbitrary construction ; and construction should be strictly 
confined to cases of ambiguity ‘or contradiction.” (Idem, 383.) 


“In respect to the intention of the Legislature, where the language 
of the act is explicit, the courts are bound to seek for it in the 
words of the act, and are not at liberty to suppose that they intend- 
ed anything different from what their language imports.” (Super- 
visors of Niagara vs. The People, 7 H1rx, 511, per Senator Porter.) 
—NEWELL vs. The People, 3 Fenn, 97, 98, 

“Tt must be very plain, nay absolutely certain, that the people 
did not intend what the language have employed in its natural sig- 
nification imports, before the court will feel itself at liberty to depart 
from the plain reading,” etc. McCriosky vs. CORNWELL, 1 KERN., 602. 


It can not be said, therefore, that the intention of the Legislature 
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was to abolish days of grace on all time checks, bills and drafts, 
because it has in plain words designated those to which the act 

applies. Nor can it properly be said that other time bills, ete., are 
within the mischief, since it is apparent that the only object was to 
abolish grace on such paper as, “ on its face,” designated in a speci- 
fied way the very day of payment; leaving all paper which did 
not do that, to the established rules of the law merchant. 


Nor can it be said that the intention was that banks and bank- 
ers should not have days of grace; for it is not to them that grace 
is given, but to the drawers and indorsers of the paper, whose 
privilege it is to have the addition of days of grace wherever a 
statute has not taken it away, for the purpose of “providing means 
to meet the bill. And in case of foreign bills drawn where our 
statute can not prevail, this part of the contract is of value to guard 
against the contingencies of the failure of the mails or other modes 
of transmission. 


In Lerriey vs. Minis (4 Term. Rep., 170), the only question was 
the construction of an analogous statute, relating to the protest of 
inland bills. The preamble of the st: tute, and the section ynder 
consideration, were in the following words :— 


“ Whereas, great damages and other inconveniences do frequently 
happen in the course of trade and commerce, by reason of delays of 
yayment, and other neglects, on inland bills of exchange in this 
Cingdom. Be it therefore enacted, that from and after June 24, 1698, 
all and every bill or bills of exchange drawn in England, Wales or 
Berwick-on-T weed, of £5 or upwards, upon any person or persons 
of or in London, or any other trading town, city or other place [in 
which said bill or bills of exchange shall be acknowledged and ex- 
pressed the said value to be received], and is and shall be drawn 
payable at a certain number of days, weeks or months after date 
thereof; that from and after presentation and acceptance of the said 
bill or bills of exchange, which acceptance shall by the underwriting 
the same, uncer the party” s hand so accepting, and after the expira- 
tion of three days after the said bill or bills shall become due, the 
party to which the said bill or bills are made payable, his servant, 
agent or assigns, may and shall cause the said bill or bills to be 
protested by a notary public, and in default of such notary public, 
by any other substantial person of the city, ete., refusal or neglect 
being first made of due payment of the same.’ 


A protest had been made upon a bill payable “ fourteen days 
after sight.” 


Lord Kenyon said, “There could be no protest of an inland 
bill of exchange before the statute of Wi~L1aAM; and that statute 
only gives a protest upon bills payable at a certain number of days 
after date ; whereas this is a bill payable 14 days after sight, upon 
which the statute does not attach.” 

Asuuurst, J. “ This is so clear on the Act of Parliament that it 
8 not necessary to add anything to what my Lord has said.” 





636 Law of Bills of Exchange. [Feb., 


Buiter, J. “ However, in this case, there could be no protest at 
all. It is clear that, at’ common law, no protest is required on an 
inland bill of exchange; it is only under the statute of W ILLIAM, 
which does not apply to this case, for the reason already given.” 


That statute was by no means as strong as ours in its words of 
limitation, for by our statute it is expressly required that the check 
or bill shall appear on its face to be within the designated class. 


It may be worth mentioning (if entitled to any weight in the 
construction), that the bill as drawn and presented to the Legisla- 
ture, was, in general terms, to cover all checks, bills and drafts 
drawn on banks and bankers, but was altered before its passage 
to its present form. 

At the General Term, Judge Carpozo thought that there was no 
weight in these objections, as the statute clearly covered days 
arrived at by computation. 


NOTICE OF PROTEST. 


Bills of Exchange.— What constitutes Notice of Dishonor of a Domestic Bill—Before the 
Kentucky Court of Appeals. Young, McDowell & Co. vs. Bennett. From Livingston. 
Affirmed. Linpsry, Judge. 


Greer, at Louisville, drew his bill of exchange upon Caldwell, payable in four 
months to his own order at the Southern Bank, at Smithland, and it having been 
duly accepted, was indorsed by Williams and Bennett to Young, McDowell & Co. 
On maturity, payment was refused, and it was protested. Appellants brouglit this 
suit to recover its amount from the drawer, acceptor, and indorsers. Bennett 
resisted judgment on the ground that he had not received legal notice of protest. 
The action lingered about nine years, when appellants offered to file an amended 
petition, which was overruled. Final judgment was rendered against Bennett, and 
both parties have appealed. 

Held—The amended petition not being identified in the bill of exceptions or by 
order of court, this court can not recognize the certificate of the clerk as sufficient 
legal evidence of its identity to warrant it in considering it upon this appeal. 

The bill sued on was a domestic bill, and the protest of the notary unnecessary, 
and it is insisted that notice of protest was not equivalent to notice of dishonor, 
which in case of domestic bills is indispensable. Bennett’s answer does not deny 
notice of the dishonor of a bill, but only that he had legal notice of its having been 
protested in due time and as required by law. Bennett was notified not only that 
the notary had protested the bill, but that its non-payment upon presentation and 
demand was the reason of such protest. No other rational construction can be 
placed upon the language of Grant, who says that notices of protest for non-payment 
were received by appellants and sent to Bennett. It is not required that the notice 
of dishonor shall be set out in any particular form; nor is the party giving the same 
confined to the use of any specific language; and whilst it may have been wholly 
immaterial whether the bill was protested or not, yet inasmuch as it was done, and 
the notice of such protest gave to appellee the information of its dishonor, he can 
not avoid the legal effect of the same by reason of the fact that the protest itself 
and the notice of the same were superfluous and unnecessary. 


Judgment affirmed on original and cross appeal. 
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COINAGE OF THE UNITED STATES. 


GOLD. 
Double Eagle. 


Value, twenty dollars, or units. 

rn by Act of Congress, March 3, 1849. Weight, 516 
grains. Composed of 900 parts fine gold, and 100 parts of alloy. 
a alloy consisting of silver and copper in about the proportion of 

8 parts silver and 92 copper. 


Eagle. 

Value, ten dollars. 

Authorized by Act of Congress, April 2, 1792. Weight, 270 
grains. Composed of 11 parts fine gold to 1 part alloy—the said 
alloy to be composed of silver and copper, in such proportions not 
exceeding one half silver as shall be found convenient. By Act of 
June 28, 1834, the weight of the eagle was reduced to 258 grains 
standard gold, that is to say, each eacle shall contain two hundred 
and thirty- two grains of pure g gold, and two hundred and fifty-eight 
grains of ‘standard gold. 


This standard, which corresponds to 21 carats 2 and 14-43 grains, 
or 899.225 thousandths, continued until the Act of January, 1837, 
when it was changed to 900 thousandths. The weight of the gold 
coins was not, how ever, altered; and all gold coins ‘made after July 
31, 1884, are leg: il tenders accor ‘ding to their nominal values. 


Half Eagle. 

Value, five dollars. 

Authorized by Act of Congress, April 2, 1792. Weight, 135 
grains. Composed of 11 parts pure gold, 1 part alloy. By Act of 
Congress, June 28, 1834, weight reduced to 129 grains. Each half 

eagle to cont: 1in 116 grains pure gold, and one hundred and twenty- 
nine grains of standard gold.. By Act of January, 1837, the stand- 
ard was changed to 900 ‘thousandths, that is, 900 parts pure gold, 100 
parts of alloy ; ; the weight remaining, as under Act of 1834, at 129 
grains. 


Quarter Eagle. 


Value, two dollars and fifty cents. 

Authorized by Act of Congress, April 2, 1792. Weight, 67.5 
grains. Composed of 11 parts pure gold, 1 part alloy. By Act of 
Congress weight reduced to 643 grains. Each quarter eagle to con- 
tain “fifty-eight grains pure gold, and sixty-four and a half grains 
of standard gold. By Act of Congress, January, 1837, the stand- 
ard was changed to 900 parts pure gold and 100 parts alloy, the 
weight remaining at 64} grains. 





Coinage of the United States. 


Three-Dollar Piece. 


Value, three dollars. 
Authorized by Act of Congress, March 3, 1851. Weight, 77.4 
grains. Fineness, 900 parts pure gold, 100 parts alloy. 


One Dollar. 


Weight, 25.8 grains. Fineness, 900 parts pure gold, 100 parts 
alloy. Authorized by Act of Congress, March 3, 1849. 


COPPER, 


Cent. 


(Latin, Centum). The one hundredth part of a dollar. 

A coin of the United States. Authorized by Act of Congress, 
April 2, 1792. Weight, 264 grains. Composed wholly of copper. 
Act of Congress, January 14, 1793, reduced to 208 grains. Com- 
posed wholly of copper. Act of Congress, March 3, 1795—reduced 
to 168 grains. Composed wholly of copper. Act of Congress, 
February 21, 1857, weight, 72 grains. Composed of 88 per cent. 
copper and 12 per. cent. nickel. By Act of Congress, April 22, 
1864, weight, 48 grains. Composed of 95 per cent. copper and 5 
per cent. of tin and zine. 


Two-Cent Piece. 


The one-fiftieth part of a dollar. 
Authorized by Act of Congress, April 22,1864. Weight, 96 grains. 
Composed of 95 per cent. copper and 5 per cent. tin and zine. 


Three-Cent Piece. 


Value, three cents, or three hundredths of a dollar. 

Authorized by Act of Congress, March 3, 1851. Weight, 123 grains. 
Composed of three-fourths silver and one-fourth copper. 

By Act of March 3, 1854, weight reduced to 11.52 grains of stand- 
ard fineness, that is, 900 per cent. of pure silver and 100 per cent. of 
copper. 


Three- Cent Piece. 


Authorized by Act of Congress, March 3, 1865. Weight, 30 grains. 
Composed of 75 per cent. copper and 25 per cent. nickel. 


Five-Cent Piece. 


Authorized by Act of Congress, May 16, 1866. Weight, 77.16 
grains. Composed of 75 per cent. copper and 25 per cent. nickel. 
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Banking and Financial Items. 


BANKING AND FINANCIAL ITEMS. 


Notice To BanKkers.-—The Mercnants’ AND BANKERS’ ALMANAC 
for 1871 is nearly ready for delivery. The publisher desires immediate 
notice of recent changes in National banks, State banks, and private 
bankers, in order that they may be reported in the Bankers’ Maca- 
ZINE, and also in the second edition of the Bankers’ ALMANAC, to 
be issued in March, 1871. No charge is made for the insertion of 
new banks and banking houses in both works. 


Tax on DivipENps.—Commissioner PLEAsonton, of the Internal 
tevenue Department, decides that, upon careful consideration of the 
question, he is of the opinion that sections 15 and 16 of the act of 
July 14, 1870, do not authorize a tax upon the dividends of the cor- 
porations therein enumerated which have been declared within the 
five months ending December 31,1870. Where assessments of such 
tax have been made, but not passed to the Collector, they should be 
struck from the lists. Where assessments have been made and 
passed to the Collector, and the lists receipted for by him, he should 
assist in the preparation of the proper claims of abatement or refund- 
ing, according as the tax has or has not been paid. All previous 
rulings inconsistent with the above are revoked. 


New York.—Mr. Henry H. Martin has relinquished his position 
as Cashier of the Albany City National Bank, after a faithful service 
of many years in that old and highly respected institution, leaving it 
in a prosperous condition. Mr. Amos P. Patmer, of the Union 
National Bank, Albany, is his successor. Mr. James C. Cook suc- 
ceeds Mr. Patmer as Cashier of the Union. 

Keeseville.—The Keeseville National Bank, Clinton County, N. Y. 
(No. 1753), was organized in December, with a capital of $100,000, 
limited to $125,000. President, Nretson Kinestanp; Cashier, 
SAMUEL AMEs, 

Savings Banks.—In the House of Assembly, Mr. Fre.ps, of New 
York, has introduced a bill to incorporate a “‘ National Co-operative 
Savings Bank” in New York; and also a bill to amend the law re- 
lative to Savings banks generally, so as to authorize the Superintend- 
ent of Banks to suspend any officer or trustee who shall be shown to 
have been guilty of mismanagement, or violation of the law or of his 
duty. The bill also provides that no person shall be a trustee or 
officer of two Savings banks at the same time, unless he be made so 
by the terms of the charter under which he acts. 

Itu1no1s.—Messrs. Durr & Cowan, of Pontiac, whose suspen- 
sion was announced in December, have been exonerated from all 
criminal charges, and have resumed business in a small way. Their 
balance-sheet to December 9th shows bank accounts and negotiable 
paper on hand, $73,000 ; goods and other property, $92,000; a total 
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of $165,000 against cash liabilities of $132,000; a nominal surplus of 
$32,000. A committee of merchants have examined into and reported 
upon the affairs of Messrs. D. & C., and conclude as follows: “Since 
the impression is entertained by some that Messrs. Durr & Cowan 
have embezzled funds of the public, and hence failing with the money 
of their depositors, and of the public, in their hands, it is but just to 
all concerned to state that, after a full and complete investigation of 
all their affairs, the committee are unanimous in the opinion that 
such is not the case. On the contrary, their failure seems to the 
committee to have arisen from an over-generosity on their part, in 
extending credit and confidence in many instances where it was not 
due.” 

Lanark:.—The First National Bank of Lanark, Carroll County, 
Til. (No. 1755), was organized in December, with a capital of $50,000, 
limited to $100,000. President, Romanzo G, SHumway; Cashier, 
Gites F. Van Vecnuten. Their New York correspondent is the 
Ninth National Bank. 

Iowa.—The Merchants’ National Bank of Burlington, Des Moines 
County, (No. 1744), was organized in December, with a capital of 
$100,000, limited to $500,000. President, T. W. Baruyprt; Cashier, 
Epwarp McKirrerick. 

Sioux City.—The First National Bank of Sioux City, Wood- 
bury County, (No. 1757), was organized in December, with a eapital 
of $100,000, limited to $300,000. President, A. W. Husnarp; 
Cashier, Tuomas J. Stone. 

Washington.—The Washington National Bank, Washington 
County, Iowa (No. 1762), was organized in January, 1871, with a 
capital of $50,000, limited to $100,000. President, A. W. Curicorr ; 
Cashier, J. R. Ricuarps. 

Kentucxy.—The National Bank of Somerset, Pulaski County, 
Ky. (No. 1745), was organized in December, with a capital of 
$60,000, limited to $100,000. President, M. Extior; Cashier, W. 
W oopcock. 

Springfield.—The First National Bank of Springfield, Washington 
County, Ky. (No. 1767), was organized in January, with a capitai of 
$150,000, limited to $250,000. President, E. L. Davipson; Cashier, 
Cuarces R. McE.roy. 

Franklin—The First National Bank of Franklin, Simpson 
County, Ky. (No. 1760), was organized in January, with a capital 
of $100,000, limited to $300,000. President, R. D. Satmons; Cashier, 
J. L. McGoopwiy. 


Kansas.—The First National Bank of Fort Seott, Bourbon 
County, Kansas (No. 1763), was organized in January, with a 
capital of $50,000, limited to $300,000. President, B. P. McDonatp; 
Cashier, L. C. NEetson. 


Micuican, —The First National Bank of Mount Holly, Oakland 
County, Mich. (No. 1752), was organized in December, with a capi- 
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tal of $50,000, limited to $100,000. President, Jamurs B. Srmmonson ; 
Cashier, J. C. Stwonson, 

Charlotte.-—The First National Bank of Charlotte, Eaton County 
(No. 1758); was organized in December, with a capital of $50,000, 
limited to $100,000. President, Joserpu MusGrave; Cashier, Ep- 
warp 8. Lacry. This bank takes the business of the late firm of 
Muserave & Lacey. 

Niles.—The First National Bank of Niles, Berrien County, Mich. 
(No. 1761), was organized in January, with a capital of $100,000, 
limited to $200,000. President, Rurus W. Lanpon; Cashier, 
Tuomas L. STEVENS. 

Mason.—The First National Bank of Mason, Ingham County, 
Mich. (No. 1764), was organized in January, with a capital of $80,000, 
limited to $200,000. President, Minos McRoserr; Cashier, HENry 
L. HENDERSON. 

Saginaw.—The First National Bank of Saginaw, Saginaw County, 
Mich. (No. 1768), was organized in January, with a capital of $100,000, 
limited to $250,000. P resident, JosepH E, Saaw; Cashier, Sanna 
Paturr. 


Missourt.—The First National Bank of Pleasant Hill, Case 
County, Mo. (No. 1751), was organized in December, with a capital 
of $100,600. President, Tnropore Srantey; Cashier, GEorer B. 
Harrrer. Their New York correspondents are Messrs. VERMILYY 
& Co., 16 Nassau st. 


New Mexico.—tThe First National Bank of Santa Fe, Santa Fe 
County (No. 1750), was organized in December, with a capital of 
$150,000, limited to $300, 000. President, Luctan B, Maxwer; : 
Cashier, Cuartes F. Honty. This is the first banking institution 
established in New Mexico since it became a part of the United 
States. 


Norru Carorina.—The Fayetteville National Bank, Cumber- 
lard County, N. C. (No. 1756), was organized in Dec ember, with a 
capital of $50,000, limited to $100,000. President, Joun D. Wiz- 
LiaMs; Cashier, Witt1am G. Broaproor. 

Raleigh.—The Citizens’ National Bank of Raleigh, Wake County 
(No. 1766), was organized in January, with a capital of $100,000, 
limited to $500,000. President, Witttam E, ANpERsoN; Cashier, 
Puite A, Winey. 


New Jersey.—The Central National Bank of Hightstown, Mer- 
cer County, N. J. (No. 1759), was organized in January, with a 
capital of $100,000, limited to $150 000, President, Epwarp C. 
Taytor; Cashier, WiniiaMm C. Norroy. Their New York corre- 
spondent is the Importers’ and Traders’ National Bank. 


Sovurn Carotmna.—The Central National Bank of Columbia, 
Richland County, 8. C. (No. 1765), was organized in January, with 
a capital of $100,000, limited to $500,000. President, Joun W. 
Patmzr; Cashier, A. G. Bruner. 
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Virernta.—The Merchants’ National Bank of Richmond, Hen- 
rico County, (No. 1754), was organized in December, with a capital 
of $200,000, limited to $1,000,000. President, Tuomas Brancu ; 
Cashier, Joun B. Morton, lately Cashier of the National Bank of 
Virginia. The New York correspondent of the new bank is the 
National Park Bank. 


Petersburg.—The Commercial Bank of Petersburg, Dinwiddie 
County, Va., (No. 1769), was organized in January, with a capital of 
$120,000, limited to $500,000. President, Reusen Rac anp (late 
President of the First National Bank); Cashier, Carrer R. Bisuopr. 


Richmond.—We refer our readers to the card of the Piedmont 
and Arlington Life Insurance Co. on the cover of this work. Their 
home office is at Richmond, Va. Their assets, 10th September, 
1870, were $2,011,000; their annual income, over $1,000,000; and 
policies issued to 1st December, 1870, 13,000 in number. The cash 

remiums reduced by annual dividends on the “contribution plan.” 

he officers are: . C. Carrineton, President; J. E. Epwarps, 
Vice-President ; D. J. Harrsoox, Secretary ; J. J. Hopkins, Assist- 
ant Secretary. 


Wisconsin.—The First National Bank of Appleton, Ontagamie 
County, (No. 1749), was organized in December, with a capital of 
$50,000, limited to $100,000. President, Augustus LEpyaRp Situ; 
Cashier, Herman Erp. Their New York correspondents are Messrs. 
GrorcEe Oppyke & Co. The Appleton National Bank at the same 
place was placed in liquidation in the year 1869. 


Massacuusetts.—The increase of the deposits in the savings 
banks of Massachusetts has been very large of late years. In Octo- 
ber, 1863, the deposits reached the amount of $56,883,828. Since 
that date the increase has been as follows :— 


Amount. Increase over previous year. 
$83,604,460 $12,699,319 
97,408,360 14,407,752 
114,801,608 17,393,247 
138,232,271 23,430,663 


In seven years the increase in the amount of deposits in these 
institutions has been over eighty millions of dollars, while the increase 
last year over the previous year was equal to over forty per cent. of 
the total amount on deposit in 1863. ‘These figures attest the popu- 
larity of these institutions, and at the same time they suggest to our 
legislators that the greatest care should be exercised in guarding the 
management of this large amount by all needed restrictions. Gover- 
nor CLAFLIN, in his address, advocated a larger tax on their profits, 
and he deprecates any spirit of rivalry which shall impair their use- 
fulness. He also says that “in most of our large towns and cities 
there is no real necessity for more banks. The demand comes mainly 
from persons who expect to hold treasurerships and other offices 





1871.] Banking and Financial Items. 645 


which yield comfortable and permanent salaries. This disposition 
to seek these sinecures should not be encouraged by the legislature.” 

Stocks.—Mr. J. G. Martin, stockbroker, No. 10 State Street, 
Boston, has issued his annual circular, showing the lowest and high- 
est prices of stocks and bonds for the year 1870. This valuable re- 
port includes all leading State loans, railroad shares and bonds, city 
stocks, manufacturing stocks, bank shares, etc. To those who are 
interested in the market values of public securities, Mr. Martrn’s 
annual exhibit is valuable for future reference. 

Annual Review.—Messrs. Beck BroruErs, No. 15 Devonshire 
Street, Boston, have published their annual stock review for the year 
1870, showing the market values and dividends of the banks of that 
city—the capital, dividends, etc., of the railroad and manufacturing 
companies of New England. 


Ruopg Istanp.—Deacon Srepnen H. WarpweE tt, who died in 
Providence a few days ago, was born on the first day of the week of 
the first month of the first year of this century, in Providence, and 
rarely I@ft_ the city, never was in New York, and only twice in 
Boston. He was the cashier of the Eagle Bank forty-five years, and 
previously book-keeper in the same institution, thus making, proba- 
bly, the longest term of service with one bank of any cashier in New 
England. He served as deacon in the .Free Church, of which he was 
a member at his death, twenty-eight years. He was remarkably 
active as a church member. For many years he was superintendent 
of the Sabbath school, chorister, and for ten vears organist in the 
church. He was a zealous student of the church psalmody, and 
composed many hymns, some of them of considerable merit. 


FrEeEpMEN’s Bureav.—SamveEt Perers, who has just been ap- 
pointed cashier of the National Freedmen’s Bank at Shreveport, La., 
is the second instance of the kind in the country. There is a colored 
cashier of the Freedmen’s Savings Bank at Macon, Ga., who is a 
thoroughly competent and intelligent business man. 


PHILADELPHIA.—STEPHEN COLWELL, an old and honored citizen 
of Philadelphia, died on Sunday evening, January 15th. He was a 
native of Virginia, and, on leaving college, entered the legal profes- 
sion at Pittsburgh, but subsequently entered into the iron business. 
He wrote a number of pamphlets on political, financial, religious, and 
other subjects, and contributed frequently to the magazines and 
reviews. He accumulated a valuable library, which it is believed 
has been bequeathed to the University of Pennsylvania, with pro- 
vision for the endowment of a professorship of social science. Twenty 
years ago he published, under an anonymous name, a valuable essay 
on “ Protection,” also, a few years since, “The Ways and Means of 
Payment.” But his most famous literary work was the “ New 
Themes for the Protestant Clergy,” printed in 1851, and in answer 
to reviews of it he wrote “Hints to a Layman,” and “ Charity and 
the Clergy, in 1853.” 


New Yorx.—On the twenty-first anniversary of the Broadway 
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Bank, a few days ago, the directors paid a graceful compliment to 
Mr. F. A. Pater, president, and Mr. Joun L. Everrrt, cashier. At 
a social gathering of the friends of the bank at the house of Mr. 
Patmer, in Madison Avenue, Mr. Francis Furna.p, in behalf of the 
directors, presented Mr. Patmer a silver dining set of nine pieces, 
and to Mr. Everirr a silver tea service of nine pieces, both of the 
richest style of work of the Gorham Manufacturing Company. The 
committee of the directors who selected the testimonial were Messrs. 
Furnavp, Piatr, Rupp, Lawrence, and Scuotes. In addition to 
the presentation speech and the replies of Messrs. Parmer and 
Everitt, the occasion was graced by a few well-chosen remarks by 
the Rev.  Joseru i, ‘THOMPSON, of the Broadw: ay Tabernacle. The 
Broadway Bank has been one of the most successful institutions in 
this city, yielding large dividends to its stockholders. It began 
business in August, 1849, with a paid-up capital ved less than 
$200,000, which was gradually increased, and in May, 1850, reached 
$420,000, when a dividend of ‘four per cent. was ed leaving a 
surplus of three per cent. Soon after the capital was augmented to 
$500,000, and subsequently to $600,000, continuing at that amount 
until June, 1857, when it was raised to $1,000,000, the amount at 
which it now stands; after the last increase, however, the bank held 
a surplus of $270,000. During the tw enty- one years of its opera- 
tions the bank has made net earnings amounting to $4,005,898, and 
has paid in dividends $2,855,898, ‘and carried to surplus account 
$1,750,000. This exhibit constitutes the best comment on the suc- 
cessful management of the bank, and shows that the mark of respect 
tendered its leading officers was more than merited. 


* Narttonat Banxs.—In the case of The Manufacturers’ National 
Bank of Chicago, against Epwarp Baack and Epwarp Baack, Jr., 
tried before Judge BLatcurorp, and recently decided by him, the plain- 
tiffs are a banking corporation, existing and having power to sue by 
virtue of an act of Congress to provide a national currency, approved 
June 3, 1864. The defendants are citizens of New York. The plain- 
tiffs moved for an injunction and the appointment of a receiver in 
the case. This raised the question whether, considering the admit- 
ted allegations of the bill, together with the fact that the answer did 
not deny the allegation of the citizenship of the defendants, the court 
had jurisdiction of the case. The argument urged against a jurisdic- 
tion in the case, drawn from the question of citizenship, was, that as 
this banking corporation is created by the United States, the only 
legal presumption that can be drawn is that its members are citizens 
of the United States, and that there is no presumption that they are 
citizens of the State in which the corporation is located. In the 
course of a long decision, Judge BLarcurorp said, after citing all the 
authorities upon the question :— 

“It is quite apparent, from all these statutory provisions, that 
Congress regards a national banking association as being located at 
the place specified i in its organization certificate. If such a place is 
a place in a State, the association is located in the State. The 
requirement that at least three-fourths of the directors of the associa- 
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tion shall be residents, during their continuance in office, in the State 
in which the association is located, especially indicates an intention 
on the part of Congress to regard the association as belonging to such 
State.” 

In dealing with the argument that “the legislation of Congress 
shows an intention not to confer apee national | banking associations 
the right to sue in the federal courts,” Judge Biarcurorp said, after 
reviewing the authorities: “Ifthe plaintiffs can sue another national 
bank in this court, it is difficult to see why they should not be allowed 
to sue in this court defendants, who are citizens of New York. I can 
perceive no evidence in the legislation referred to, that Congress in- 
tended that this court should not assume the jurisdiction invoked in 
this suit. * * * * I am, theretore, satisfied that the averments of the 
bill are sufficient to show jurisdiction, and that this court has juris- 
diction of this suit. On the merits, the plaintiffs are entitled to the 
receivership and the injunction.” 


Divipenps PayasiLeE January, 1871. 


Terre Haute and Indianapolis Railroad Co. . . 6 per cent. 
Illinois Central Railroad Co. (in gold). . . . 5 - 
Lake Shore and Michigan Southern Railroad Co. 4 . 
Cleveland, Columbus and Cincinnati Railroad Co, 34 


Messrs. Bartne Bros. & Co. London, announce the payment by 
them on the 2d of January, of the dividends on the following 
stocks :—viz., Canada sterling debentures, Nova Scotia six per cent. 
sterling bonds; New Brunswick six per cent. sterling bonds; Mary- 
land State sterling five per cent. bonds; Boston City sterling four- 
and-a-half per oe bonds; Boston City sterling five per cent. “bonds 
(loan of 1870); Eastern Railroad of Massachusetts six per cent. 
bonds ; Massachusetts sterling five per cent. bonds (loan of 1870), 
and Argentine six per cent. bonds. Messrs. Barina Bros. & Co. 
also announce the payment on the 2d January of the coupons and 
drawn bonds then due of the Russian loan of 1850. Messrs. Barine 
Bros. & Co, have likewise published the numbers of 269 bonds 
of the Argentine six per cent. loan, amounting to £34,500, which 
have been drawn for repayment at par on the 2d of January. 
Messrs. Roruscuttp & Sons announce that the bonds of the Russian 
loan of 1870 will be ready for delivery after the 25th instant. 


New Yorx.—Superintendent D. C. Howett, of the N. Y. Bank 
Department, prefaces his report with the following statements :— 

During the fiscal year ending September 30, 1870, the following 
banking associations have filed “original certificates of or ganization, 
and commenced business under the laws of this State: Fulton Bank, 
Brooklyn; Security Bank, New York; Farmers’ Bank, Fayetteville ; 
Merchants’ Bank, Watertown ; Ger man American Bank, New York; 
Murray Hill Bank, New York; State Bank of Olean; Carroll Park 
Bank, Brooklyn (since closed). 
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“ Also the following, originally State banks, converted into Na- 
tional banks, have, since the passage of the act authorizing the same, 
dissolved their connection with that system, and reorganized as 
banking associations under the laws of this State, sections 1 and 2, 
chapter 475, laws of 1867: Mechanics and Farmers’ Bank, Albany ; 
Merchants and Mechanics’ Bank, Troy; Bank of Lansingburgh, 
Lansingburgh ; Bank of North America, New York; Pacitic Bank, 
New York; Grocers’ Bank, New York. 

“ Since the close of the fiscal year, the following certificates of 
organization have been filed: Ninth Ward Bank, New York; Ex- 
change Bank of Lansingburgh.” 

From these he reasons that the State system still commends 
itself to favorable consideration, and from the stringency of the 
money market, thinks it will be conceded that the National banks 
have failed to take the place of State banks in supplying currency 
and banking facilities to the business community. He thinks if 
Congress would remove the tax from the circulation of State banks 
the result would be very beneficial, and urges the Legislature to 
adopt means to secure the repeal of such tax. He thinks the State 
law should be amended so as to compel the Superintendent to insist 
on satisfactory evidence that all the required capital of a proposed 
bank really exists, and to provide against a withdrawal of capital. 
The report concludes :— 

“ The amount — notes returned to the Department, and ean- 
celed during the year, was $233,925, of which $212,140 had been 
issued by banking” associs itions and individual bankers, and $76,785 
by incorporated or safety fund banks. The circulating notes out- 
standing on the Ist of October were, by the books of the Depart- 
ment, $2,253,937.50, of which $1,474,640 was secured by deposits of 
bonds and mortgages, stocks, and cash, and $779,297.50 was issued 
by incorporated or safety fund banks that are not required to make 
a deposit for the protection of their notes. The securities of all 
kinds held by the Superintendent were, on the 1st day of October, 
$2,671,283.63, of which $2,145,909.65 were held for banks, and 
$525,373.98 were held for trust companies.” 


Lire Insurance.—One of the most prominent successes achieved 
by a business corporation is that of the Mutual Life Insurance 
Company of New York, whose annual statement shows the assets 
of the Company to be more than fifty-two millions of dollars; an 
increase of nearly five millions of dollars for the year 1870. The 
cash surplus of the company, after setting aside the amount neces- 
sary to secure every policy, is nearly or quite five millions of 
dollars. 

This company has paid out in cash dividends to its policy-holders 
more than eighteen millions of dollars in the last twenty-two years; 
it has steadily, for several years past, reduced the proportion of its 
expenses to its receipts ; and it is now at the head of all life compa- 
nies in the world, both in the number and amount of the policies it 
has in force and in its resources. Its success has been obtained by 
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no exceptional or novel methods; but simply by careful adherence 
to the established principles of life assurance: and every company 
which follows the same course is sure to have a similar success, in 
kind if not in extent. Many other American companies have done 
so, and each of them, in its absolute security, is a standing confuta- 
tion of every attack upon the business as a whole, and a condemna- 
tion of the management which, in minor institutions, has utterly 
failed to fulfill its trust. 


New Yorx.—The Bank of the Metropolis, organized under the 
State law, is to be located in the vicinity of Union Square. Its 
capital of $500,000, with the privilege of increasing to $5,000,000, is 
fully subscribed. The tiple gentlemen are directors: Wm. A. 
Kissam, President (formegly Cashier of the Shoe and Leather Bank) : 
Wm. Vanpersitt, GEorRGE M. Groves, Cuartes L. Tirrany (of 
Tiffany & Co.), Erisua Brooks (of Brooks Brothers), Wa. Srern- 
way (of Steinway & Co.), Ricuarp Arnoip (of Arnold, Constable 
& Co.), Josern Park (of Park & Tilford), OswaLp OrrENDORFER 
(of the VW. Y. Staats or%®: SaMuEL Sxoan, Samuet T. Howarp 
(President Excelsior Life Insurance Company), and Ex.iorr F. 


SHEPARD. 


Return oF Stoten Bonps.—Eight thousand five hundred dol- 
lars of the twenty thousand in legal tenders abstracted from the 


division of issues in the United States Treasurer’s Oftice on the 
eleventh of June last have been turned over to Treasurer Spinner 
by the President of the Stuyvesant Bank, New York, at which bank 
they were detected on being offered for deposit. The loss of these 
notes, it will be remembered, was extensively advertised throughout 
the country, and the caution notice of General Spinner had the 
effect of checking their general circulation. The notes received will, 
after a schedule has been taken of them, be sealed up and placed in 
the vault of the treasurer as so much cash on hand, but not for cir- 
culation. It is understood that the balance of the amount stolen 
will be paid over to the government by the accused parties, who 
will be glad enough to escape with such a settlement. 


TENNESSEE.—A bill has been passed by both branches of the 
Tennessee Legislature increasing the State tax to 60 cents on the 
$100. Last year the tax was 40 cents on the $100. This increase 
also falls short of the amount necessary to meet the obligations of 
the State. 


Uran.—A sale of three fourths of the famous Anna silver mines, 
in the Little Cottonwood canon, was in January made to W. B. Lent 
and other capitalists of San Francisco for $900,000 in gold. The re- 
maining fourth of the mine is still owned by Mr. Warren Husser, of 
Salt Lake City. Much interest is manifested in the sale, it being the 
on a important investment made by outsiders in the mines of 

ta 
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ADDITIONAL NATIONAL BANKS. 


Micuican.—The First National Bank of Seneca, Lasalle county, 
Michigan (No. 1773), was organized in January, with a capital of 
$50.000, limited to $200,000; President, SamueL HoLpEerman; 
Cashier, A. SPENCER. : 


New York.—-The Eastchester National Bank of Mount Vernon, 
Westchester County (No. 1772), was organized in January with a 
capital of $250,000, limited to $500,000 ; President, Cornretius Cor- 

re AP > 1 . Q TpTPp 
son; Cashier, H. S. Murray. LQ 


Lovistana.—The State Bank of Loufiiana has relinquished its 
State charter, and organized under the Act of Congress, as the State 
National Bank of New Orleans, with a capital of $500,000, limited 
to $1,000,000. President, Samuent H. Kennepy ; Cashier, Cuar.es 
C. L. Dupuy. 


NEW BANKS, BANKERS, AND SAVINGS BANKS. 


NEW BANKING FIRMS.—Tue Bankers’ MAGAZINE contains monthly a list, 
earefully prepared, of new banking firms in New York City and throughout the 
United States; a list which immediately reaches thousands of banks and bankers. 
No charge is made for publishing these names, provided the name of the New York 
corresponcent is furnished. 

Subscribers are requested to send the names of new firms in their respective 
States, as items of useful information to banks and bankers generally. 

Envelopes addressed to all the National and State banks, and to the private 
bankers in the United States, including all new firms, to date; and to the Savings 
Banks and Insurance Companies of the United States. 

New York Ciry. 
Bound & Co., 36 Wall Street. Willis L. Parker, 320 Broadway. 
Kugene S. Ballin & Co. 24 Exchange Pl. | William H. Perry, 17 Wall Street. 
Campbell & Richmond, 24 Exchange PL. | Randall & Wierum, 17 Wall Street. 
Camblos & Co., 24 New Street. Rutter & Gross, 54 Broad Street. 
Dennistoun & Co., 22 Exchange Place. Smith & De Coppet, 8 Exchange Court. 
Holberg & Gillilan, 45 Exchange Place. Alexander Taylor & Son, 56 Broadway. 
Leavitt, Gould & Co.. 45 Exchange PI. Gilead A. Smith & Co., 62 Broadway. 
A. L. Mowry & Co., 45 Exchange Place. | Utley, Dougherty & Co., 11 Wall Street. 
D. A. MeTavish, 68 Beaver Street. Wotherspoon & Co., 2 Exchange Place. 
W. D. Moore & Co., 2 Exchange Place. 


NEW BANKS AND BANKERS. 


Place. Name of Banker. New York Correspondent. 
Greensboro’, ALA D. F. McCreary..............Howes & Macy. 
Fayetteville, ARK.....Allen, Etter & Co ..---Northrup & Chick. 


Central City, CaL.....Thatcher, Standley & Co......Gilman, Son & Co. 
Pueblo, “ .....Hatcher & Brother ...........Kountze Brothers. 
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Place 


Albany, GEO... 


Atlanta, 

Augusta, 

Marietta, 

Savannah, 
“ 


Champaign, ILL 


Galesburg, “ 
Fairtield, - 
Homer, * 
Lewistown, 
Mattoon, z 
Plymouth,  “ 
Ligonier, IND 
Plymouth, “ 
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Name of Banker. 


eters W. R. Cruger & Co 


H. G. Kimball 

G. P. Curry 

A. Van Wyck 

B. B. Ferrill & Co 
Cope & Ripley 
Richards & Bro 


Farmers & Mechanics’ Bank.... 


E. Bonham & Co 
Homer Bank 

M. Phelps & Son 
Deming Brothers & Co 
Edward Metealf 
Citizens’ Bank... 
Plymouth Bank 
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New York Correspondent. 
Howes & Macy. 
Fourth National Bank. 
Kountze Brothers. 
Fourth National Bank. 
Kountze Brothers. 
Am. Exch. National Bank. 
Third National Bank. 
Central National Bank. 
Third National Bank. 


Gilman, Son & Co. 
“ 


“ 


Nationa! Park Bank. 
Third National Bank. 


Centreville, 
Corning, 
Hiampton, 
Parkersburg, “ 


Iowa....D. C. Campbell & Co.......... Gilman, Son & Co. 
ST 5d tS RIE OMN Care eos niare Siacmip mere aon Howes & Macy. 
Gilman, Son & Co. 


“ec 


¢ ¥...Franklin County Bank ; 
eel. ee ee 
Bank Of AMCPICA. o:066.6600000 Fourth National Bank. 


Louisville, Ky 
“ “ 


Arvonia, 

Kmporia, 

Chetopa, 

Humboldt, ‘ 

La Cygne, “ 
“ 


“ce 


Troy, - 


Boston, Mass 
Palmer, “ 
Greenvilie, 
Bay City, 


Benton Harbor, 


Jackson, 


“cc 


Micu.. 


R. A. Robinson 


Pratt &. Dayton 
Pratt & Moore 
D. 8. Bentley 


Northrup & Chick. 
Gilman, Son & Co. 


“ 


Northrup & Chick. 


BeGer Braviets ....06<s0s0es Kountze Brothers. 


. George Lewis & Co 
..W. W. Carpenter 
. National Savings Bank 


Jay Cooke & Co. 


Fuller, Holmes & Green....... Mercantile National Bank. 


Chemical National Bank. 
Fourth National Bank. 
Howes & Macy. 


South Haven, “ ..Tripp & Co Metropolitan National Bank. 
Union City, * .«Buell, Boon € Coe... ...csesee Howes & Macy. 

St. Paul, MINN....... City Bank 

Helena, Montana....S. H. Bohm & Co............. J. & W. Seligman & Co. 
Warsaw, Mo ee EER. cas ansnicacceacs Howes & Macy. 

Elko, NEvADA.......M. P. Freeman & Co Lees & Waller. 

Almond, N.Y Wm. Richardson Howes & Macy. 


Dansville, eS errr ere .-Fourth National Bank. 
Atlantie National Bank. 
Fourth National Bank. 
Importers & Traders’ Nat. B. 
Am. Exch. National Bank. 
Mercantile National Bank. 


Gloversville, “ 
Monticello, ‘“ 
Painted Post, “ 
Pen Yan ; 
Rochester, 
Victor, 
Wolcott, 5 
Clyde, 
De Graff, 
Milan, 
Newton Falls, 
eaver Falls, 
Media, 


Aiken, 8. C..... 
Houston, Texas. . 


J. M. Wood & Son 

E. Fairchild 

Bank of Cayuga Lake 
H. Raymond 

Kidd & Chapin 

W. C. Moore 


..-Clyde Banking Co 
..-Mitchell, Harris & Co 
J. C. Lockwood... 


Importers & Traders’ Nat. B. 
Jay Cooke & Co. 


Exchange Bank..............American National Bank. 


..J. S. Barker & Co 
Broomall & Fairlamb 


.....A. W. Repine decks 
.+.ee-..Howes & Macy. 


....City Bank 


Northrup & Chick. 
Union B. C., Philad. 
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CHANGES OF PRESIDENT AND CASHIER. 


Continued from January No., page 570. 


Name of Bank. 


Mystic River National Bank, 
Stafford National Bank, 

Merchants’ Nat’! B’k, Savannah, 
Fourth National Bank, Chicago, 


Conn, 


Ga, 
Hil. 


First National Bank, Mt. Carroll, “g 

First National Bank, Tuscola, 

Grundy Co. Nat’l Bank, Morris, " 

First National Bank, South Bend, Ind, 
““ a“ ae “ “a 


“ 


First National Bank, Waterloo, i 

First National Bank, Iowa City, lowa. 

First National Bank, Leon, 

Oakland National Bank, Gardiner, Mle. 

Northern National B’k, Hallowell, “ 

People’s National B’k Jackson, Mich. 
“ “ “ ‘ be 


Mechanics’ N. B., New Bedford, Mass. 
Randolph National Bank, 
First National Bank, Y. armouth, ° 


First National Bank, St. Paul, Minn. 


Cocheco National Bank, Dover, N. Hi. 
First National Bank, Nashua, - 
Rockingham N. B., Portsmouth, “ 
Auburn City National Bark, N.Y. 
First National Bank, Buffalo, ; 
National Bank, Cohoes, 

Albany City National Bank, 

Union National Bank, Albany, 

First National Bank, Greenport, 
National Exchange Bank, Lockport, 

First National Be ank, Middletown, 
Middletown National Bank, 

Third National Bank, Syracuse, 

Merch. & Farmers’ N. B., Ithaca, 

First National Bank, Port Chester, 
Farmers & Drovers’ N. B., Somers, 
First National Bank, Westfield, 
First National Bank, Tarrytown, 
Freehold National Bank, 


Raleigh National Bank, 
“a ‘ “a 


N. J. 
N.C, 
“ 

State National Bank, Raleigh, - 
Citizens’ National Bank, Piqua, oO. 
Trumbull National Bank, Warren, “ 
Second National Bank, Hamilton, ’ 


Elected. 


William Cliff, Pres. 
M. B. Harvey, Pres. 


8. 0. Talley, Cash. 


Henry R. Payson, Pres. 


Duncan Mackay, Pres. 


William H. Lamb, Cash. 


J. H. Pettit, Cash. 
W. F. Cushing, Pres. 


Ethan S. Reynolds, Cash. 
Emmons Johnson, Cash. 


L. M. Sedgwick, Cash. 
John Clark, Pres. 
Joshua Gray, Pres. 
Simon Page, Pres. 
John M. Root, Pres. 
Willard C. Lewis, Cash. 
E. W. Hervey, Pres. 
Royal W. Turner, Pres. 
Seth Crowell, Pres. 
Henry M. Knox, Cash. 
Harrison Haley, Cash. 
E. H. Spalding, Pres. 
Johu P. Hart, Cash. 
Aug. Howland, Pres. 
L. K. Plympton, Pres. 
H. Adams, Pres. 
Amos P. Palmer, Cash. 
James C. Cook, Cash. 
E. 0. Corwin, Cash. 
M. J. Borst, Pres. 
W. L. Graham, Cash. 
Daniel Corwin, Cash. 
Lucius Gleason, Pres. 
Roger B. Williams, Pres. 
Josiah N. Wilcox, Cash. 
Thos. H. Reed, Cash. 
Chas. P. Skinner, Cash. 
Luther Redfield, Pres. 
Jas. L. Terhune, Cash. 


Wm. H. Willard, Pres. 
Charles Dewey, Cash. 
Samuel C. White, Cash 
H. C. Landes, Cash. 
K. M. Fitch, Cash. 
Wm. E. Brown, Pres. 


* Deceased. 


In place of. 
N. G. Fish. 
William Smith, 
J. E. Gaudry. 


F. B. Peabody. 
James Mark. 


J. A. Hendricks. 
C. W. Guthrie.* 
G. W. Couch. 
W. H. Hubbard. 
L. H. Sales. 

J. S. Mitchell. 
Alden Sampson. 
Hy. A. Haydon. 
John M. Root. 


Thomas Mandell.* 
Seth Turner. 
David K. Akin, 


H. Thompson. 


Ezekiel Hurd. 
Thomas Chase. 
W. Tuckerman. 


Adam Miller. 
H. Metcalf. 
Egbert Egberts. 
H. H. Martin. 
Amos P. Palmer, 
B. P. Adams. 
L. F. Bowen. 
D. Corwin. 
Thomas King. 
Allen Munroe. 
J. B. Williams. 
M. M. Todd. 

M. S. Hill. 

EK. A. Skinner. 
George Merritt. 
Stewart Brown. 


Charles Dewey. 
P. A. Wiley. 


. W. E. Anderson. 


J. R. Allen. 
John 8. Edwards. 
A. C. Sands. 
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Elected. 


W. M. Shaw, Cash. 
W. P. Orbison, Pres. 


Name of Bank. 
County National Bank, Clearfield, Pa. 
First National Bank, Huntingdon, “ 
First N. B., Susquehanna Depot, 
Wyoming Nat’l B’k, Wilkesbarre, “  Ziba Bennett, Pres. 
Seventh National B’k, Philadelphia, ‘“* D. B. Ervin, Pres. 

- ss #5 “ W. H. Heisler, Cash. 
Mifflin Co. National B’k, Lewistown, “ Andrew Reid, Pres. 
Pacific N. B’k, N. Providence, IR. HN, Thomas Moies, Cash. 
Cleveland National Bank, TWenn, John H. Parker, Cash. 
First National B’k, Galveston, Texas, T. H. McMahan, Pres. 
First National Bank, Petersburg, Wa, Wm. R. Johnson, Pres. 
National Bank Virginia, Richmond, “* J. 8. Lockwood, Cash. 
Exchange National Bank, Norfolk, ‘“ G. C0. Walker, Pres. 

* = os ” “ §. P. Moore, Cash. 
Vt. S. M. Waite, Cash. 

H. C. Copeland, Cash. 
Thos. Greenbank, Pres. 
Wis, C. Wiswell, Pres. 

“  _W. H. Conger, Cash. 


First National Bank, Brattleboro, 
First National Bank, Brandon, = 
N. White River Bank, Bethel, - 


First National Bank, Elkhorn, 
“ “ “ “ 


DISSOLUTIONS, 


“Myron B. Wright, Cash. 
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In place of. 
D. W. Moore. 
James M. Bell. 
G. A. Guernsey. 
William S. Ross. 


C. H. Price. 
James Burns. 
Seril Cooke. 

D. C. MeMillin. 
H. Rosenberg. 
Reuben Ragland. 
J. B. Morton. 

J. R. Whitehead. 
G. W. Bain. 

H. C. Copeland. 
G. R. Bottum. 

G. E. Graham. 

J. L. Edwards, 
C. Wiswell. 


New York.—Fearing & Campbell; Knapp & Burdett; Perry & Laurence; Van 
Vechten & Moore; Wotherspoon & McTavish; Hodgskin, Randall & Movre; Cole 
& Rutter; Dennistoun, Westfeldt & Co.; W.M. Brundage & Uo.; Ballin & Sander 
(succeeded by Eugene S. Ballin & Co.); Hoyt & Gardner; De Coppett & Tiers; J. 
N. Perkins & Co., 50 Wall St.; Wood & Rieck; Lewis, Daniel & Co., 14 Wall St.; 


Bound, Colby & Co.; G. H. & H. Redmond. 


Missourt.—Savings Bank, Palmyra; Cass County Savings Bank, Pleasant Hill. 


Texas.—B. G. Duvall, Tyler. 

ILLINOIS.— Onarga, Rhodes & Amerman. 
Nortu Caro.iina.—Salisbury, F. H. Sprague. 
Vireinia.— Oil City, G. H. Bissell & Co. 


(Ge Sets of envelopes (1,700 in number), with printed address to each National Bank, 
may be had at the office of the Bankers’ Magazine, New York. These embrace all 


the National Banks now in operation. 
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NOTES ON THE MONEY MARKET. 


New York, Janvanry 21, 1871. 
Eechange on London, at sixty days’ sight, 109 @ 109} for gold. 


Tue money market, since our last number was issued, has been ina stringent condition, with 
high rates for both temporary and time loans, Good paper at 60 to 90 days has been passed with 
difficalty under 10 per cent. Loans on demand, with fair collaterals, are negotiated at 9 @ 10 per 
cent. The banks have extended their loans ia the aggregate from 264 te 269 millions, while their 
deposits have increased from 188 millions in December to 213 millions at this date. The banks 
have added largely to their coin, by means of the January coupons of government bonds held, 
Notwithstanding this increase of loans, the market is stringent and uneasy, and berrowers are 
placed at great inconvenience by the extreme difliculty of placing loans. It is not easy under 
such cirenmstances to state current quotations, as there is a wide range. The following may be 
considered the most favorable for the week:— 

First-class indorsed paper, sixty days 
First-class indorsed paper, six months......... 
First-class indorsed paper, four months 
First-ciass, single names, sixty days 
First-cliss, single names, four to six months............ ceeeeee 9 @ 15 
Loans on call, Government collaterals. ........ iaeeee eee 6 @ 
* * Miscellaneous collaterals, first-class.... ........... § @ 12 

Foreign exchange was held at a slight advance for short time bills. Leading bankers ask 109} 
fur 60 days’ sterling. and 110§ for short sight do. We quote: Bills at 60 days on London, 108% @ 109 
for commercial; 1093 @ 109} for bankers’; do. at short sight, 109} @ 110g; Antwerp, 5.20 @ 
5.16}; Swiss, 5.16 @ 5.12; Hamburg, 35§¢ @ 36; Amsterdam, 40§ @ 405; Frankfort, 4°} @ 403; 
Bremen, 78} @ 7Si; Prussian thalers, 713 @ 713. We annex the comparative rates since October. 

Siety-days Bills. Oct. 20. Nov. 21. Dee. 21. Jan, 21. 

Qn London bankers 108§ @ 10SE .. 109 @ 109$ .. 108] @ 1Ul% .. 1094 @ 109} 

* commercial... ... 1074 @ 10S$ .. 10SE @ 109 .. 10SE @ 10SF .. 108$ @ 109 
Amsterdam, per guilder. , 40§@ 40 .. 408 @ 41 .. 408 @ 40% .. 408 @ 40} 
Bremen, per rix-dollar........ Tt@ Wt .. TW @ i St @ TW} .. TS @ TSH 
Frankfort, per florin 40¢@ 40g .. 406 @ 41¢ .. 406 @ AWE .. 404 @ 403 
Hamburg, per mare-banco.... 35g @ 35¢ .. SHE G@ 36 .. SHE Q@ 36R . BHF Q@ 36 
Prussian thalers.............. 73@ 7 .. 72@ 2 .. 13@ Th.. TW@ Ty 

The following are the ruling quotations for State bonds in the New York market:— 

Offered. Asked. Offered. Asked. 
Tennessee 6s, old... 654 63} Alabama Ss.........20 evccese 95 964 
Tennessee 6s, new bonds... 65} 63§ Alabama Ss, R. R. bonds...... — 94 
Virginia 6s, old ‘ 67 Arkansas 6s, funded.... 56 60 
Virginia 6s, new bonds.... 64 Ark, 7s, L. R. & Ft. 8. Iss 60 
Virginia 6s, reg, old 514 Ark. 7s, Memphis & L. R 50 — 
Virginia 6s, reg., 66. Ark. 7s, L. 2. P. BL & N.O... — 
MOOTED 66s ocscene cece Ohio 6 per cent. 1884 1003 
North Carolina 6s, old Ohio 6 per cent, 1884 
North Carolina F. A. 766... Illinois Canal b., 1870. ..... .. 100 
North Carolina F. A. °6S,... Illinois coup. 6s, 1877.......... 100 
No. Car. F, A., new bonds. Illinois coup. 6s, 1879......... 
No. Car. F. A., sp’l tax... Iltinois War Loan............. 100 
South Carolina 63......... Indiana 6 p. e. War Loan 
So. Carolina, new bonds... Indiana 5 per cent....... cooese 100 
So. Carolina 6s, A. & O.... New York reg. Bounty Loan.. 1054 1054 
Missouri 63 ........ ones N. Y. Coupon Bounty Lean... 105 _ 
Missouri 6s, I. & St. J. Iss. N. Y. 6s, Canal Loan, °72 104 
BOURNE DD. icskccacesce ° N. Y. 6s, Canal Loan, °73...... 108 
Louisiana 6s, Levee B'ds... N. Y. 6s, Canal Loan, °74...... 108 
Louisiana 7s, Penitentiary. 7 N. Y. 6s, Canal Loan, °75 103 
California 7s.... N. Y. Gs, Canal Loan, 77...... 108 
Connectient 63 N. Y. 6s, Canal Loan, “78...... 108 
Rhode Island 6s.......... 100 . 5s, Canal Loan, ‘74...... 100 
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The National banks of New York city are fifty-three in number, with a cash capital of 
$73,235,000. The State banks are twenty four in number, with a capital of $13,385,000, making in 
all seventy-seven banks, with a combined capital of $86,620,000. ‘The comparative liabilities and 
assets since January, 1867, have been as follows :— 

Legal Weekly 

1867. Loans, Specie. Circulation. Deposits. Tenders. Clearings. 
Jan. 5. a S52, 1460 . - $12,794,892 .. $32,762,779 .. $ 202,533,564 .. $ 65,026,121 ..$ 466,987, 7ST 

- 10,853,17L .. 33,669,397 .. 191,524,312 .. 71,196.472 .. 494,081,990 

"949,741,297 «» 12,724,614 .. 34,134,591 .. 187,070,786 .. 62,111,201 483,266,304 

July S......0- 281,945,931 .. 11,954,730 .. 34,082,466 .. 221,050,806 .. 72,124,939 .. 525,646,692 

Jan. 4, 1869. ..259,090,057 .. 20,736,122 34,379,609 .. 180,490.445 .. 48,896,421 585,304,799 
Jan. 3, 1S70...250,406,387 .. 31,166.90S3 .. 84.150,SST .. 179,129,394 .. 45,034.608 .. 399,355,537 

July 4....... 276,496,503 .. 31,611,330 .. 33,070, pas -- 219,083,428 .. 6.815.254 .. 5€2,736,404 

Dec. 5. ..... 266,263,143 .. 17,108,066 .. 32,25 -. 194,991,819 .. 2 -» 491,713,948 

268,147,232 .. 15,935,843 .. 32,185, 407 -» 194,181.355 .. 49,124,022 .. 533,593,491 

266,378,918 .. 17,980,573 .. 32,154, -- 192,024,591 .. 47,442,080 .. 557,803,505 

Bei vcdase 264,811,129 .. 18,339,756 .. $2,152,983 .. 8,748,754 .. 46,739,664 .. 625,028,522 

» & We. 263. att, 418 -- 20,028 846 .. 52,153.514 . } -. 45,245,358 .. 467,692,982 

26,358,191 .. 82,114,718 .. 5 49,031,410 .. 501,440,900 

‘i 269, 2, ons -- 27,990,404 .. 32,049,804 .. 21 3, 403, 774 .. 50, 911 .. 513,211,409 

The Philadelphia banks are thirty in number, with a combined capital (all under the Nationa, 
Bank Act) of $16,255,150. The loans for 1870 and 1871 are uniformly abont fifty-one millions, The 
deposits are now forty millions, or four millions less than in July, 1868. We annex the weekly re- 
turns since August, 1867 :— 

Legal Tenders. Loans. Specie. Circulation, Deposita. 

Aug. 3, 1867... $ 16,733,195 .... $58,427,840 .... $302,055 .... $10,635,995 .... $35,004,448 
Jan. 4, 1868..... 16,782,482 .... 52,002804 .... 285,912 .. 10,639,000 .... 36,621,274 
July 6...........16,443,153 2... 53,653.471 ° 233,996 .... 10,625,426 .... 44,824,598 
Jan, 4, 1869.....13,210,397 ... 50,716,999 .... 252,483 ... 092 sae 38,121,023 
14,296,570 .... 52,682,818 .... 802,782 ... 598, «eee 89,677,948 

eer _ 991, 489 .... 51,968040 .... 982468 .. 10,603,252... 88,878,533 
Jan. 3, 1870 -.- 51,662,662 .... 1,290,096 .... 10,568,651 .... 38,990,001 
, eee = 741,867 ---- 51,828,563 . 957,510 -- 10,568,081 .. 89.512.149 
19,698,298 .... Ht 36. .... 800,705 .... 10,814,300 .... 38,682,809 

12,557,219... 51,323,553 575,596 2... 10798797 .... 37,906,748 

Bicsaceses 12,344,073... 51,374,186... 551,561 10,807,199 38,015,595 

* 96......... 12,461,220 .... 51,660,074 .... 694.862 ....  10,S12,677 87,887,605 
dan, 2, 1871.... 12,653,166 .. 51,861,827 ... 1,071,528 ... 10,813,212 .... 88,660,403 

se 578,027 .. 51,827,125 2... 1,465,311 10,812,085 ‘ 40,270,554 
8,018,720 51,051,660 .... 1,316,800 .... 10,806,928 ... 40,541,369 

The aslo ges through the Phils udelphia Clearing House for the week ending on the 14th inst. 
were $39,617,992, or about six and one-half millions per day. 

The National banks of Boston are forty-nine in number, with a combined capital of $48,600,000 
and surplus profits in October last, $12,$72.576. The loans are more than double their capital. 
We annex the returns for 1867-1869-1S70-1S71 :-— 

1867. Loans. Specie, Legal Tenders. Deposits. Circulation, 
Aug. 5......$96.367,558. $ 472.045 2... $US OS4 .... $33.398850 .... $24,655,075 
Jan. 6, 1868. 94,969,249 ... 1,466,246 .. 15,543,169. 40,856,022 .... 24,626,559 
July 6 100,110,830... 1,617,638 .... 15,107,307 .... 43,458,654 .... 25,214,190 
Jan. 4, 1869. 998,423,644 .. 2,203,401 12,988,342 .... 987,588,767 .... 25,151,340 
Jan, 8, 1870. 105,985,214 .... 38 pos ; 11,374,559 .... 40,007,225 .. 25,280,895 
Dec, 108,544,507 wa 5 kad 12,612,076 .... 44.845,792 .... 24,653,930 

- 108,847,513 .... 1 a 12,507,922 43,263,315 24,818,733 

-- 109,291,306 .... 1, 765, 007 a 12,764,714 43,604,510 ... 24,755,281 
96...... . 109,S49,664 .... 1,750,361 .. 12,907,690 - 44,364,100 .... 24,622,160 
. 2, 1ST1. 111,190,173 =... 2,484,536 12,872,917 ... 46,927,971 .... 24,662,209 
9.... 06 111,802,512 .... 38,901,165 .... 12,586,639 .. 48,398,125 .... 24,488,789 
- 111,925,268 .... 38,998,039 . 12,217,057 .... 48,542,664 .... 24,843,109 

The items here reported of deposits inelude those of individuals only, excluding bank or 
country deposits, which are sixteen millions, making the aggregate about fifty-four millions in 
deposits. In the New York and Philadelphia statements the country bank balances are included 
in the column of deposits. 
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The following are the quotations for miscellaneous gold and silver coin :— 
American silver, large, 96 @ 96}; do. small, 94 @ 95; Mexican dollars, 1.02} @ 1.03; English 
silver, 4.75 @ 4.82; Five francs, 944 @ 95; Thalers, 69 @ 70; English sovereigns. 4.87 @ 4.90; 
* Twenty francs, 3.85 @ 8.87; Spanish doubloons, 16.40 @ 16.55; Mexican do., 15.55 @ 15.70. 
Government loans are steady, with a light demand from abroad. The ruling quotations are as 


follows :— 
Offered. Asked, Offered. Asked. 


U. 8. Currency 6s 110} 110} U.S. 5-20, reg., J.and J’y. 107} 108 

U. 8. 6s, 1881, reg...... 1104 1103 U. 8. 5-20, "65, cp., “ 107} 107} 
U. S. 6s, °81,coup...... 110% 1103 U. S. 5-20, "67, cp., “ 108 108% 
U.S. 5-203, KR. M.& N.. 108 108} U. S. 5-20, °68, ep., 108} 108§ 
U.S. 5-20, 62, ep., “ 109} 1093 U. 8. 10-40, reg. 107% 107% 
U. . 108§ 108} U.S. 10-40, coup..... ... 107§ 107% 
U.S. 5-20, "65, cp., “ 103§ 108] Central PacificGold Bds. 90} 90} 

The Stock market, which was heavy in December last, now exhibits signs of revival and of bet- 
ter prices. The Stock movement is a more active one, and orders are more general from outside 
parties, both for speculation and investments. The following table presents a summary of the 
market values weekly, since the opening of December :— 

Dec, 2. Dec. 9. Dec. 16, Dee. 23. Dec. 30. Jan. 6. Jan. 13. Jan. 30 
Boston, Hartford, & Erie R. R oe ier a Ta ee a 
Canton Company Shares o © 2. OF we GE ng’ ce ce me ae = oe & 
Central R. R. of N. J. Shares....... 108§ .. 10Sg .. 105$ .. 106 .. 105g .. 100% .. 103% .. 1034 
Chicago & Alton R. R. Shares oo 5B0Q .. DS 4. TO .. TD oe OC. 
Chicago & R. Island R. R. Shares.. 111} .. 109 .. 108 .. 102§ .. 106% .. 104} .. 1073 .. 1063 
Chicago & Northwestern R.R Sig .. O03 .. Tid .. TOR... ThE... WE.. %WE.. TWh 
Chicago & Northwestern pref, -- SOF... SSR... SOP... S2¥.. SIF... SBR... 835 
Cleveland & Pittsburgh R. R a Oe . OE... Oe .. -.  . 
Cleveland, Col., & Cin. R. Rh een En a. es Te... B. Be 
Columbus C, & Ind, Cent oo TB. Mw MO... TH 174 .. 18%... 18} 
Delaware & Hudson Canal Co...... me... 0 .. MM... mT 
Dubuque & Sioux City RB. R....... 95 .. 94 .. 919... 89 .. 90 .. 9O .. 903 .. 90 
Illinois Central R. R. Co.... ...... 135g .. 135$ .. 130 .. 1843 .. 136} .. 139} .. 139 ..#1335 
Lake Shore & Mich. Suuth’n R. R.. oo CH. HGE.. io” SO ae BER as TEE 
Mariposa Mining Co 5}. rr AP ie Cee Bae, SE 
Mariposa preferred............ oe a as os 30§.. o~ Bw Dw. Bw 
Michigan Central R. R oo MBE 4s os 6 2. 2 5. TE 
Milwaukee & St. Paul R. R ee so OM. SE. CBs a. 
Milwaukee & St. Paul pref a — oe o Caw Me 
Morris & Essex R. R o> — ee oo Ghee O.. B.. 
N. Y. Cent. & Hudson River R. R.. 923 .. — va: we, Ss 
N. Y. Cent. & Hudson River Scrip.. oe «oe « ee. TE ao ae lw 
New York & Erie R. R oe o Sw SE. Bu Ba 
New York & Erie pref ee a. ae ag SE ae an, Se a 
Ohio & Mississippi cer ot on OM xs i ee .. Tha Sx 
Pacific Mail Steamship Co. ....... §42} .. 483... 40$ .. -- 403 .. SOG .. 423... 
Panama @. R. Co............ eee ‘a ~~ Seve Te oo TE xo De wae 
Pittsburgh & Ft. Wayne R. R...... “ «- 94 .. -- 923 .. 923 .. 98 
Quicksilver Mining Co jis ‘+ os a Se ek ee eee 


Reading R. 
Toledo & Wabash R. R 
Western Union Telegraph 


. 1038 .. 
51}... 
45} .. 


OTF .. 
49} .. 
45} .. 


* Dividend declared, January, 1871. 


DEATHS. 


At Prrrspuren, Pa., Monday, Jannary 9, 1871, James McAuter, President of the Iron City 


National Bank, 


993 .. 
493 .. 
45} .. 


t Preferred 


9S} .. 
48} .. 
444 


shares. 


993 .. 
Blt .. 
46§ .. 


At Provipence, R. I., Tuesday, January 10, 1871, aged seventy years, Streruen S. WaRDWELL, 


Cashier of the National Eagle Bank of that city. 





